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PEEFACE TO THE SEVENTH EDITION, 



The Sixth Edition of this work being out of print,. 
I have prepared this new edition, in which I trust 
everything will be found thoroughly brought down to 
date. I have nothing, substantially, to remark here 
beyond what is contained in my preface to the Sixth 
Edition, which I have left standing. As the last 
edition has gone out of print in three years, I 
think I may reasonably assume that the book has 
proved useful to practitioners as well as students. I 
have spared no pains in this direction, and, at the 
same time, students may observe that this edition 
only comprises ten more pages than the last one. I 
have to thank my friend, Mr. Charles Thwaites, for 
having again perused the proof sheets. 



J. I. 



22 CHANCEEr Lane, W.C. 
April 1897. 



PEEFACE TO THE SIXTH EDITION. 



''The First Edition of this work was published in 
Marchl878j^ and the last (Ijfth) Edition in December 
1888 . Naturally, in the course of the five years that 
have elapsed since the publication of the last edition, 
there have been a very great number of changes 
efiected in the practice of the Courts, and another 
edition of the work would have been produced earlier 
only it was thought advisable to wait for the new 
Rules, which have been so long forthcoming, and 
which only appeared about a month ago. I have lost 
no time since the appearance of these new Rules in 
preparing this edition, and I think it will be found 
that in the book are now embodied all the changes 
that have been made in the practice of the Courts 
since 1888, and those changes have been so numerous 
as to make the work one involving considerable labour 
and very close and careful attention. It is, however, 
with some degree of confidence that I express the 
hope that the book will be found thoroughly up to 
date, for I have been able not only to include in it, 
in their proper places, the various alterations effected by 
the Supreme Court Rules of November 1893, but also 
those effected by the Trustee Act, 1893, by the Rules 
issued under that Act, by the Supreme Court Funds 



Vlll PREFACE TO THE SIXTH EDITION. 

Rules of 1893, by various Acts of Parliament of the 
last Session, and of course by various antecedent Acts 
and Eules that have appeared since 1888. The pre- 
sent edition is but little larger than the last one, as I 
have, in introducing new matter, specially endea- 
voured to leave out old and obsolete details. I am 
afraid no book on Practice can be made very easy to 
students, but, at any rate, I think I may say that if 
they will carefully and thoroughly apply themselves 
to a perusal of this work they will acquire as good a 
knowledge of practice as is possible without an actual 
acquaintance with the details themselves ; and those 
who have seen actual practice, and will also peruse 
this work carefully, ought to find themselves very 
proficient in a subject which, in every sense, is of 
great importance. Of course the work is very con- 
densed, and in many places students will derive great 
assistance from reference to the Rules of Court them- 
selves. 

My original design in writing this work was to 
produce a book on the Practice of the Courts specially 
useful to students. That is still the main design in 
this edition, but I venture to submit that it may also 
be found of service to practitioners. The "Annual 
Practice " is a most valuable work, but it is, necessarily, 
so very complete and full that it is not a very handy 
book for reference on ordinary matters, though in- 
valuable on account of its authorities and details ; and 
I am somewhat confident that practitioners will find 
that this small work will give them, at any rate, the 
key-note to most points of practice, and then for 
elaboration, in cases in which it is necessary, they 
must, of course, fall back on the " Annual Practice." 



PEEFACE TO THE SIXTH EDITION. IX 

In the hope that my book may be used by practi- 
tioners as well as students, I have in many places 
given details, also cases, and references to Eules of 
Court that I otherwise should not have done, and I 
have taken special pains with the Index, which I think 
may be fairly styled a full and comprehensive one. I 
venture, therefore, to submit this edition of my 
" Manual of Practice " as a book intended both for 
students and practitioners. 

I have to thank my friend Mr. Charles Thwaites 
for having perused the proof sheets of the work, 
and for having made many valuable corrections and 
suggestions. 



J. I. 



22 Chancery Lane, W.C. 
January 1894. 
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NOTE. 

Whilst this Edition has been going through the press, a 
Draft Rule has been published (see London Gazette, March 12, 
1897), pursuant to the Rules Publication Act, 1893 (56 & 57 
Vict. c. 66, sec. 1). It is not yet an actual Rule of Court, but 
will probably, either as it stands or in some modified shape, 
■ shortly become so. It is as follows : 

Order XXX. 

Rule 1 of Order XXX. of the Rules of the Supreme 
Court, November 1893, is hereby annulled, and the following 
Rule shall be substituted in lieu thereof : 

1. — (as) Subject as hereinafter mentioned, in every action 
a summons for directions shall be taken out by the plaintifi", 
returnable in not less than four days. 

(6) Such summons shall be taken out after appearance and 
before the plaintiff takes any fresh step in the action other 
than application for an injunction, or for a receiver, or for 
summary judgment under Order XIV. 

(c) The summons shall be in the Form No. 3 (a) Appendix 
K, with such variations as circumstances may require, and 
shall be addressed to and served upon all such parties to the 
action as may be affected thereby. 

{d) This Rule shall not apply to Admiralty actions within 
the meaning of sec. 34 of the Judicature Act, 1873, or to 
actions coming under the provisions of Order XVIIIa. 

(e) "Where, under Order XVIIIa., the defendant applies 
for a statement of claim, the Judge may deal with such 
application as if the plaintiff had been entitled to take out 
and had taken out a summons for directions. 

If and when the foregoing becomes a Rule of Court, it will 
afiect page 94 of this edition ; and the alterations will be that a 
summons for directions must be taken otit in all actions, whether 
in the Queen's Bench or in the Chancery Division, except as 
mentioned in paragraph (6) above, and except where the parties 
are proceeding to trial without pleadings (paragraph (d) above). 
As to this see pp. 70, 71. 

J. I. 

April, 1897. 



SUPPLEMENT TO 

INDERMAUR'S MANUAL OF PRACTICE 

(SEVENTH EDITION) 

This edition of my Practice was published in April 1897 before the 
present Order XXX. was finally passed, though^ I was able to give the 
draft of it. I do not think that Order XXX. necessitates a new 
edition of the book at present ; in fact I think it best that students 
should read the Practice as it stands and compare and consider 
Order XXX. In course of time the procedure under Order XXX. will 
become more settled. In the meantime I. feel a brief supplement may 
prove of much assistance. 

To commence with I first give Order XXX. as it now stands : 

ORDER XXX. OF THE RULES OF THE 
SUPREME COURT 

SUMMONS FOR DIRECTIONS 

I. (a) Subject as hereinafter mentioned, in every action a summons 
for directions shall be taken out by the plaintiff returnable in not less 
than four days. 

(6) Such summons shall be taken out after appearance and before 
the plaintiff takes any fresh step in the action other than application 
for an injunction, or for a receiver, or for summary judgment under 
Order XIV., or to enter judgment in default of defence under 
Order XXVII., Rule 2. 

(c) The summons shall be in the Form No. 3A, Appendix K, with 
such variations as circumstances may require, and shall be addressed 
to and served upon all such parties to the action as may be affected 
thereby. 

{d) This Rule shall not apply to Admiralty actions within the 
meaning of section thirty-four of the Judicature Act, 1873, or to actions 
coming under the provisions of Order XVIIIa., or to proceedings 
commenced by originating summons. 

(e) Where, under Order XVIIIa., the defendant applies for a 
statement of claim, the Judge may deal with such application as if 
the plaintiff had been entitled to take out and had taken out a 
summons for directions. 

2. Upon the hearing of the summons the Court or a Judge shall, 
so far as practicable, make such order as may be just with respect to all 
the interlocutory proceedings to be taken in the action before the trial, 
and as to the costs thereof, and more particularly with respect to the 
following matters : — Pleading, particulars, admissions, discovery, inter- 
rogatories, inspection of documents, inspection of real or personal pro- 
perty, commissions, examination of witnesses, place and mode of trial. 
Such order shall be in the Form No. 4A, Appendix K, with such 
variations as circumstances may require. 
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3. No affidavit shall be made or used on the hearing of the said 
summons except by special order of the Court or a Judge. 

4. On the hearing of the summons any party to whom the summons 
is addressed shall, so far as practicable, apply for any order or directions 
as to any interlocutory matter or thing in the action which he may desire. 

5. Any application subsequently to the original summons for any 
directions as to any interlocutory matter or thing by any party shall be 
made under the summons by two clear days' notice to the other party 
stating the grounds of the application. 

6. Any application by any party which might have been made at 
the hearing of the original summons shall, if granted on any subsequent 
application, be granted at the costs of the party applying unless the 
Court or a Judge shall be of opinion that the application could not 
properly have been made at the hearing of the original summons. 

7. On the hearing of the summons, the Court or a Judge may order 
that evidence of any particular fact, to be specified in the order, shall 
be given by statement on oath of information and belief, or by production 
of documents or entries in books, or by copies of documents or entries 
or otherwise as the Court or Judge may direct. 

8. In any action to which Rule i of this Order applies, if the plaintiff 
does not within fourteen days from the entry of the defendant's appear- 
ance take out a summons for directions under this Order or for summary 
judgment under Order XIV., the defendant shall be at liberty to apply 
for an Order to dismiss the action and upon such application the Judge 
may either dismiss the action on such terms as may be just or may deal 
with such application in all respects as if it were a summons for directions 
under this Order. 

I may summarise Order XXX. as follows : A summons for directions 
must be taken out by the plaintiff generally within fourteen days of 
appearance, otherwise the defendant may apply to dismiss for want of 
prosecution, and four days must elapse between the service and return 
of the summons. Such summons must be taken out after appearance, 
and before the plaintiff takes any fresh step in the action, subject to 
this, that without any such summons the plaintiff may apply (i) under 
Order XIV. ; (2) for an injunction ; (3) for a receiver ; and (4) he may 
sign judgment for want of a defence. Order XXX. does not, however, 
apply to Admiralty business, nor, like the other Judicature rules, does 
it apply to divorce business. The summons is, therefore, generally a 
compulsory summons, both in the Queen's Bench and in the Chancery 
Division. 

The object of the summons is to enable the Master before whom it 
comes to at once give general directions as to the course of procedure in 
the action. He may determine whether or not there shall be pleadings, 
and he may limit the times for these pleadings irrespective of the 
Judicature Rules. Subject to any special directions, however, the pre- 
scribed times apply. He may at the hearing of the summons, instead 
of pleadings, order any particulars to be delivered, and points of claim 
and points of defence, and he may order discovery, and generally once 
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and for all give directions as to the conduct of the action. Bat though 
he may do all this it is not to be supposed that in every case he can at 
once do so. He may not see his way to it, the parties may not know 
what they want. In such cases the summons does not die but is still 
kept alive, and any party requiring anything at a later stage may give 
notice of an application under the original summons. Thus the idea is 
the saving of expense and the facilitating the progress of the action 
generally. This was plainly the idea of the judges in framing Order 
XXX., but they do not appear to have looked very far into matters, 
and the result is that all sorts of doubts have arisen, and though Order 
XXX, may be good in itself, it will need a good deal of remodelling to 
make it fit in nicely with the general practice. It is necessary to con- 
sider the practice as it stood prior to Order XXX. and then see the 
effect on it of Order XXX. It seems to me then that the best way of 
studying the subject at present, is to consider matters as they stood 
untouched by Order XXX., and then to study that Order with the 
greatest care. 

In Part II., Chap. I., of my Practice, the proceedings in the Queen's 
Bench Division are detailed to' appearance — as to the Chancery Pro- 
cedure, see Part III., Chap. I. I have nothing to say as to the pro- 
ceedings so far, as they are not altered by Order XXX. Then in 
Part II., Chap. II., we come to judgment in default of appearance, and 
applications under Order XIV., and as to the latter subject a few words 
are necessary. It must be observed that a summons under Order XIV. 
can be taken out without any summons for directions being issued. 
Were it not so, half the force and the effect of such a summons would 
have been taken away. If the plaintiff gets a judgment thus, then, of 
course, the object of the action is obtained. If the Master gives leave 
to defend, then he is empowered by Order XIV. to give all such 
directions as could be given under Order XXX. In other words, the 
order made may contain those directions which would ordinarily be 
given on a summons under Order XXX., and if not, a notice for direc- 
tions may be issued or served. Anyhow, no independent summons for 
directions is taken out. If no directions are given the defendant must 
stiU, as heretofore, deliver his defence within eight days after the 
Order. This, then, seems fairly plain, and Order XXX. works in very 
well. If, however, the summons under Order XIV. is dismissed, then 
there is no power to give directions, but the plaintiff has his chance of 
signing judgment for want of a defence if he likes to wait for that, or 
he may at once issue a summons for directions. Anyhow, before the 
plaintiff can take any fresh step in the action, he must take out his 
summons for directions. In Stringer's Practice on the summons for 
directions (p. 1 1 1), the matter is plainly put as follows : — " The position 
of a defendant after dismissal of a summons under Order XIV., would 
appear to be the same as it was on the day prior to the issue of the 
summons. His time for defence would be suspended during the whole 
time the summons under Order X!lV. was pending, and would recom- 
mence to run on the day after the dismissal of the summons. If, there- 
fore, the action were for a liquidated demand only, and two days of the 
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time for defence expired before the summons under Order XIV. was 
issued, the defendant would have to deliver his defence within eight 
days of the dismissal of the summons. In default of his so doing, the 
plaintiff would be entitled to enter judgment in default of defence 
under Order XXVII., Eule 2, and Order XXX., Rule r (6)." 

Putting aside Order XIV., let us now look at the position of a 
defendant who has appeared. Firstly, the writ may have been specially 
indorsed, and here if the defendant does not deliver a defence within ten 
days from his appearance the plaintiff may sign judgment for want of a 
defence under Order XXVII., Eule 2, and Order XXX., Rule i (6). 
Secondly, it may be a writ not specially indorsed, but yet for a liqui- 
dated amount. If the defendant demands a statement of claim he can 
rest quietly until the plaintiff takes out his summons for directions, but 
if he has not demanded a statement of claim, here again at the expira- 
tion of the ten days the same result would ensue, viz., that the plaintiff 
can sign judgment. Thirdly, it may be an action other than for a 
liquidated demand, and here the defendant need do nothing until the 
summons for directions has been taken out and an order made thereon. 
A defence then can be delivered before a summons for directions has 
been taken out ; but it appears that a defendant is not entitled after a 
summons for directions has been issued to deliver a defence before the 
summons is heard. If the time for defence expires after the summons 
for directions has been taken out the plaintiff cannot take advantage of 
it — ^the issuing of the summons for directions has suspended his powers. 
At the hearing of- the summons for directions the defendant can of 
course ask for any extension of time that may be necessary. All this 
seems very confused, and is matter of construction of Order XXX., 
whereas it should be all matter specially provided for by the rule itself. 
It must be remembered that if a plaintiff does not take out a summons 
for directions within fourteen days of the appearance of the defendant, 
the defendant may apply to dismiss the action for want of prosecution, 
but on any such application, instead of the action being dismissed, 
directions may be given. This is then practically the defendant's mode 
of getting directions in the action where the plaintiff does not take the 
initiative. 

Having now got some general idea of the effect of Order XXX. at 
the very commencement of the action, let us next proceed to notice its 
effect as the action progresses, and firstly it may be well to observe 
what is meant by the provision that it is not to apply to actions coming 
under the provisions of Order XVIIIa. As to this Order, I would 
refer my readers to my Practice (p. 70), where it will be seen that by 
adopting a certain procedure the plaintiff may proceed to trial without 
pleadings, but this is subject to the defendant's ' right to apply by 
summons asking that pleadings may be delivered. The result of Order 
XXX. has certainly been to make proceedings under Order XVIIIa. 
obsolete, for is it not better for the plaintiff to issue an ordinary writ, 
■ then apply for directions and endeavour to get an order dispensing with 
' pleadings and have the action set down at once, rather than to proceed 
under Order XVIIIa., and have the defendant applying for pleadings. 
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an application which must resolve itself into the same thing as a 
summons for directions in an ordinary action ? The procedure under 
Order XVIIIa. was never much used, and I think I may say is now 
practically obsolete. 

In Part II., Ch. IV., of my Practice, various interlocutory proceed- 
ings in an action are dealt with, and it is necessary to consider how 
they are affected by the provisions of Order XXX. All such applications 
must be more or less necessary as heretofore, but there is a difference 
in procedure generally, which may be summed up by saying that 
instead of different summonses being taken out for every particular 
thing that is desired, they are all obtained under the summons for 
directions. I have pointed out that on the hearing of the summons 
the Master's powers take a wide scope. He may give general direc- 
tions embracing all things. At the summons not only may he direct 
whether there shall or shall not be pleadings, and the times for them, 
but he may order discovery, may settle the place and mode of trial, 
and so forth. Of course he does not do all this spontaneously, but 
consults the parties and hears their arguments, and may if necessary 
receive evidence by affidavit, though no affidavit is to be used on the 
hearing of the summons except by special leave. In a great many 
cases all this cannot be done at once, but as the action progresses the 
parties discover their wants. In such cases it must be remembered 
that the summons for directions is still alive, and everything must be 
done under that, and no fresh summons taken out. The mode of 
proceeding is to issue and serve a notice of an application for further 
directions, which comes before the same Master who dealt with the 
original summons. This is a two clear days' notice, and it states in what 
respects further directions are required. It comes on to be heard just 
as the old summons for the particular thing required came on, and a 
fresh order is made. Here then is the great difference to be observed 
throughout in the chapter in my Practice on " Interlocutory Proceed- 
ings," and except in that respect the substance of the chapter is correct, 
subject to particular points with which I will now proceed to deal. 

A summons for time to put in a pleading or take any other 
necessary step is dealt with in my Practice (p. 93), and it is pointed 
out that it may be served on the day previous to the return thereof. 
This is the same now when the defendant is applying to keep his time 
for defence aUve before a summons for directions has been issued, but 
where the summons for directions has been issued we see a difference 
which surely was never thought of. Any extension of time in such a 
case must be obtained by a notice under Order XXX., and as all notices 
under it must be two clear days' notice, the result is that time cannot 
be obtained as expeditiously as heretofore. 

Payment into Court is dealt with in my Practice (pp. 97-102), and 
that remains as heretofore, but Order XXX. raises a doubt as to the 
getting of the money out of Court before a summons for directions is 
issued. It must be remembered that the plaintiff cannot take a fresh 
step in the action after appearance without first taking out his 
siunmons for directions. But how about his taking the money out of 
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Court? Is not that a fresh step, and can it be done without a 
summons for directions being first taken out? The _ conclusion that 
appears at present to be arrived at is that if the plaintiff accepts the 
money paid in in satisfaction of his claim, as he terminates the action, 
he may take the money out of Court without applying for directions, 
but that it is otherwise if he desires to take it out without accepting 
it in satisfaction. The act of his taking the money out of Court is 
taking a fresh step in the action, which he has no right to do until 
after he has applied for directions. Here then we see an alteration 
produced by Order XXX. which, no doubt, was never thought of by the 
framers of it. 

An action on contract may in certain cases be transferred to the 
County Court (see my Practice, p. 113), and this either by the plaintiff 
or the defendant. The defendant can no doubt apply by ordinary 
summons for such an order before any summons for directions has 
been taken out, but it is not so as regards the plaintiff. The applica- 
tion is clearly a " step in the action," and if the plaintiff wants a 
transfer to the County Court he must take out his summons for direc- 
tions, and on its return ask the Master to so order. It will then be 
for the Master to make an order transferring the action to the County 
Court, or if he does not think fit to do so, to make all necessary 
directions for the continuance of the action in the High Court. This 
means some slight delay and further expense, though nothing worth 
speaking of. However, I do not think that what I am stating to be 
the position can hardly yet be considered settled practice. In fact I 
know that, at any rate in one of the District Registries, a different 
view has been taken, and Mr. Stringer, in his work to which I have 
already referred, says : " It is not impossible that it may be held in- 
convenient to include within the scope of Order XXX. the making of 
an order which is in no sense a ' direction,' but is in fact a final 
removal of the action out of the seisin of the High Court." 

An order for the arrest of a defendant in the course of an action 
(see my Practice, p. 115) is not of frequent occurrence, but I ought to 
notice it as regards the effect of Order XXX. on it. I submit that 
clearly the plaintiff could not make such an application, except by the 
means of a summons for directions. 

As regards a defendant applying for security for costs (see my 
Practice, 118-121) a defendant can, of course, wait until the plaintiif 
issues his summons for directions, and apply for security at the hearing 
of it, but he need not wait for this. He can apply by independent 
summons as heretofore before the plaintiff has issued his summons for 
directions. The best course is, however, manifestly to wait, for if the 
summons for directions is taken out the application can then be made, 
and if it is not the defendant has a simpler course, namely, to apply to 
dismiss the action for want of prosecution, by reason of no summons 
for directions having been issued. 

Discontinuance (see my Practice, 128) is a convenient mode of a 
plaintiff ending an action. Has Order XXX. affected this ? Mr. Stringer 
in his work treats it as an open question, depending upon whether dis- 
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continuance is a fresh step in the action within the meaning of Oi?der 
XXX. He says : " If it is, then the plaintiff must clearly issue a 
summons for directions, and ask for leave to discontinue. If it is not, 
then he is entitled to serve notice to discontinue without applying for 
directions." He finally comes to the conclusion — and I think the right 
one — ^that if it is a total discontinuance against a sole defendant or all 
the defendants, then the plaintiff can discontinue without issuing a 
summons for directions, but that it is otherwise if it is in any sense a 
partial discontinuance, whether it consists of discontinuance against 
one or some of several defendants or discontinuance of part only of 
the claims. 

It is necessary to consider the point of how Order XXX. has affected 
procedure on counterclaims (see my Practice, p. 80). For certain 
purposes a counterclaim is considered as a separate action, but it in 
fact is not a separate action, for an action is a proceeding commenced 
by writ. Still there may be doubts on the subject. If the counter- 
claim is considered for the purposes of Order XXX, as a separate action 
then, besides the plaintiff's summons for directions, there must be one 
by the defendant in respect of his counterclaim. This, however, is not 
the view that is acted upon at Chambers, for they there for the 
purposes of Order XXX. consider the counterclaim as an integral part of 
the action. No difficulty therefore appears to exist here provided that 
some part of the original action is still remaining, for the plaintiff 
takes out his summons for directions, and on it the defendant can 
apply for and obtain any directions he requires in respect of his 
counterclaim. Suppose, however, that the writ being specially indorsed, 
the defendant puts in his defence before any summons for directions is 
taken out, and in that defence he entirely admits the plaintiff's claim 
and sets up a counterclaim, surely there cannot be any necessity for 
the plaintiff to take out a summons for directions. Should the 
defendant then be treated as a plaintiff, and is it his duty to take out 
such a summons ? The point has not as far as I know been decided, 
and Mr. Stringer, in his work to which I have referred (p. 139), 
appears to be in great doubt about it. I submit that in such a case 
the defendant should be considered as the plaintiff, and should take out 
such a summons. Here, again, we see the doubts produced by Order 
XXX., which contains haphazard provisions without any apparent con- 
sideration of the existing practice. 

I have in mj remarks so far dealt mainly with practice at the 
Queen's Bench Division, but more or less the same remarks apply to the 
Chancery Division. We have there.the same general course of procedure, 
but then it must be remembered that there are certain matters of 
procedure pecuUar to the Chancery Division. In the Chancery Division 
in the great majority of cases, the plaintiff is not seeking an immediate 
judgment for money, but he wants accounts and inquiries, e.g., in an 
administration suit. Supposing the defendant in an action of this kind 
does not appear, the course of procedure has been for the plaintiff to 
file a statement of claim, and after waiting 10 days set down the action 
on motion for judgment (see my Practice, p. 191). It is quite clear 
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that Order XXX. does not aflfect the procedure here, which remains a 
before, for the summons is only taken out after appearance. But ther 
is another case in which the plaintiff can proceed by motion for judg 
ment. Thus suppose in an action of ihe class to which I have referred 
the defendant makes default in putting in a defence after he has entera 
an appearance. It seems that Order XXX. compels the plaintiff to taki 
out a summons for directions, and that he cannot deliver a statement o 
claim with a view to quickly getting the action heard, so that her 
delay is occasioned most unnecessarily. Or again, supposing om 
defendant appears and another does not, here we must have a summon 
for directions, and I suppose the proper application to make on i 
is for leave to deliver a statement of claiiii against the defendan 
who has appeared, and file it against the defendant who has no 
appeared. I do not think there are any other matters peculiar to thi 
Chancery Division which require special attention. 

The conclusion to which I have ventured to come, is that Order XXX 
is a good idea but not as it stands. It has been rushed, withou 
thought, into the existing system of practice, and has in many respect 
caused chaos. The officials and practitioners are getting to understan( 
it, and to know where it is good and where it is bad or even absurd 
As soon as the practice has a little settled down, and the doubts an( 
difficulties are fully appreciated, it appears to me that there will be i 
grand opportunity for a reconsideration of the whole of the rules o 
Court, and it is to be hoped that this will be done. In the meantime 
it is necessary for practitioners and students to understand the matter 
as they stood, before Order XXX. came into operation, and then t( 
consider its provisions and how they affect the previously existin| 
practice. I trust that this Supplement may assist some of my reader 
in arriving at this much to be desired result. It forms in substance i 
reprint of an article which I published in this month's issue of th 
Law Students' Journal. 

JOHN INDEEMAUR. 

22 Chancery Lane, March 18^. 
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CHAPTER I. 

THE FOEMEE COUETS AND THE PEACTICE THEEEIN. 

The Supreme Court of Judicature Acts of 1873 (a) 
and 1875 (b), together with the Eules of Court there- 
under, although to a great extent constituting in 
themselves a new practice, yet require at the outset 
for their proper understanding some slight explanation 
of the former Courts, and the practice therein, espe- 
cially as, where no provision is made on the subject, 
the jurisdiction of the Courts is to be exercised as 
nearly as can be in the same manner as formerly (c), 
and the former procedure remains in force. All, how- 
ever, that is sought in the present chapter is to give 
the student some information purely general in its 
nature. 

(a) 36 & 37 Vict. c. 66. 
(6) 38 & 39 Vict. c. 77. 
(c) Jud. Act, 1873, 3. 23 ; Order lxxii. r. 2. 

A 
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The Courts of The Courts of Common Law were older in tkeir 
Common Law. Qj.jgj^ ^.j^^^^^ ^j^^ Qourt of Chancery, being, indeed, the 
Aula EegiB. outcome of a very ancient body called the Atda Regis. 
In this Court the Sovereign was Judge, and the Court 
followed the Sovereign wherever he went over the 
country, the inconvenience of which was found to be 
so great that it was enacted by Magna Charta that 
" Common Pleas " should no longer follow the King's 
person, but be held in some fixed place. In consequence 
of this enactment the Court of Common Pleas (so called 
in contradistinction to Crown Pleas) was established 
at Westminster, and all ordinary civil matters were 
determined there. Later in Edward the First's reign the 
Court of Exchequer was carved out of the Aula Regis 
for the determination and management of Revenue 
matters, and the remnant of the Aula Regis was styled 
the King's Bench, and continued, as the old Aula 
Regis had done, to possess a criminal jurisdiction and 
also a superintending power over the inferior tribunals 
in the kingdom. By certain fictions which it appears 
unnecessary now to explain, the Court of Exchequer 
and the Court of King's Bench acquired full civil 
jurisdiction as well as the Court of Common Pleas. 

Three Common The Common Law Courts became, therefore, three 
aw our 8. £^ number, viz., the Court of King's or Queen's Bench, 
the Court of Common Pleas, and the Court of Ex- 
chequer. At the time the Judicature Acts came into 
operation, actions were brought in common in any one 
of these Courts as the litigant chose, but each had 
also some exclusive jurisdiction ; particularly, the 
Court of Queen's Bench had an exclusive power over 
inferior tribunals, and also a general criminal 
jurisdiction; the Court of Common Pleas had an 
exclusive jurisdiction in actions relating to dower, 
and in appeals from decisions of revising barristers 
as to registration of electors; and the Court of 
Exchequer had an exclusive jurisdiction in Revenue 
matters. 
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At the time the Judicature Acts came into opera- Pormer Judges 
tion the Courts of Common Law comprised fifteen Law. 
Judges, viz., the Lord Chief Justice of England, the 
Lord Chief Justice of the Common Pleas, the Lord 
Chief Baron of the Exchequer, and twelve puisne 
Judges, or Judges of less degree. Appeals lay, in the 
first instance, to a Court known as the Exchequer 
Chamber, and from thence to the House of Lords. 

The Court of Chancery arose from the defects of The Court of 
these Courts of Common Law. For every right there 
was supposed to exist at Common Law a certain proper 
form of writ, but in respect of some matters for which 
clearly relief ought to have been given no form of writ 
was found, and the practice therefore grew up of 
applying to the Sovereign in person, asking him as a 
matter of favour to give the required remedy. The 
Sovereign generally deputed such applications to his 
Lord Chancellor, and therefore gradually the practice 
grew up of applying direct to the Chancellor, who 
thus in himself originally constituted the Court of 
Chancery (d). 

At the time of the coming into operation of the Former Judges 
Judicature Acts, the Court of Chancery comprised'" ^^°^^7- 
seven Judges, viz., the Lord Chancellor and two Lords 
Justices constituting — either sitting together or 
separately — a Court of Appeal, and the Master of the 
EoUs and three Vice-Chancellors. The Lord Chancellor, 
as before explained, was the first Judge in Chancery ; 
the Master of the Rolls was originally merely a 
master in Chancery to whom certain matters were 
referred, and, by a gradual development, his position 
assumed that of an independent Judge, being finally 
settled by statute ; the three Vice-Chancellors were 
appointed respectively in 1811 and 1842, and the 
Lords Justices in 1851. On account of his more 



{d) Indermaur's Manual of Eq., 3rd ed., 1, 2. 
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ancient origin the Master of the EoUs ranked next to 
the Lord Chancellor in order of precedence. The 
ultimate Court of Appeal was, as at Common Law, the 
House of Lords. 

Difference in The Courts of Law were governed by strict rules, 
and^in^EquUy. but it was different with the Court of Chancery in its 
origin. There at first justice was meted out accord- 
ing to the conscience of each particular Chancellor ; 
but gradually this ceased to be the case. Equity was 
modelled from time to time by various Judges, and by 
legislative enactments, so that, at the time of the Judi- 
cature Acts, Courts of Equity were as much bound by 
legislative enactments and precedent decisions as were 
the Courts of Law. 



Inconvenience 
of the two 
distinct sys- 
tems of Law 
and Equity. 



These two different systems of Law and Equity 
had therefore their origin naturally enough, but how- 
ever satisfactory in theory was their separate existence, 
it could hardly be said to be so in practice, for 
in some cases the litigant ran the risk of applying for 
relief to the wrong Court, and, thus failing, having 
to bear the cost of his proceedings and commence 
over again in the right Court; in other matters 
the one Court could give a partial relief, and for 
complete relief the assistance of the other had also to 
be obtained, and there was besides a wide difference in 
the practice. 



It will now be best to give shortly an outline of 
the former practice in the Courts of Common Law and 
the Court of Chancery respectively, so that the student 
may be able to compare some points of the old with 
the new practice given throughout this work, and thus 
see with greater force the nature and effect of the 
alterations. 



Former Com- The first Step in an ordinary Common Law action 
practice. was a Writ ot summons, being m its main particulars 
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the same as a writ of sammons under the present Writ, 
practice. This was served on the defendant, and on 
his failing to appear thereto within eight days judg- 
ment was signed, much the same as under the present 
practice. If he appeared the pleadings then com- 
menced. 

The first pleading in the action was a declaration, Declaration, 
being a written statement of the plaintiff's case, couched 
in many particulars in technical language, and fre- 
quently in its technicalities involving much repetition, 
and running on to considerable length. This was 
delivered to the defendant's solicitor — or attorney, 
as he was called at law — with a notice indorsed 
thereon requiring him to plead thereto within eight 
days. 

The next step was a plea by the defendant, being a piea. 
written statement of his case, and, like a declaration, 
often very lengthy and technical. 

The plaintiff then delivered a replication, which Replication, 
was usually simply a joinder of issue, viz., a direct 
denial of the points urged by the defendant, and if this 
were so the pleadings were then ended, for the great 
object of pleadings was, and indeed still is, to arrive at 
a direct point in issue between the plaintiff and 
defendant. Sometimes, however, a direct issue could 
not be then arrived at, and it became necessary to 
have subsequent pleadings to attain that object, and 
these were called the rejoinder, the surrejoinder, the Rejoinder, 
rebutter, and the surrebutter, and if it were necessary rebutte^and 
to still further continue the pleadings, after this they surrebutter. 
had no distinctive names. However, for them to go 
as far as this did not often occur ; they usually ter- 
minated with the replication. 

Issue having been joined, the next step was notice Notice of trial. 
of trial. by the plaintiff. 
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Verdict, judg- 
ment, and 
execution. 



Former Chan- 
cery practice. 
Bill of com- 
plaint. 



Interro- 
gatories. 



Answer. 



Notice of 
motion for 
decree. 



The cause then came on to be heard in due course, 
the evidence at the trial being vivd voce, and then 
followed verdict, judgment, and execution. 

The first step in an ordinary Chancery suit was a 
bill of complaint, which was a printed (e) document 
containing a full and detailed statement of the plain- 
tiff's case. This having been filed, a sealed copy was 
served on the defendant, and he appeared thereto 
within eight days. 

An almost invariable practice was then for the 
plaintiff to file interrogatories, being substantially the 
bill of complaint put into the form of questions. To 
these interrogatories the defendant was bound to put 
in an answer, which practically contained his defence. 
If the plaintiff did not deliver interrogatories it was 
open to the defendant to put in a voluntary answer, 
which was practically a voluntary defence. The bill 
and answer (if any), or, if none, the bill alone, thus 
formed the pleadings in a Chancery suit. 

The most usual course (/) then to bring the cause to 
a hearing was for the plaintiff to give to the defendant 
notice of motion for decree, which was a notice that he 
intended to apply to the Court to give him the relief 
he considered himself entitled to. The evidence was 
not vivd voce, as at Common Law, but by afi&davits, 
the plaintiff first filing his aflSdavits in support, then 
the defendant his in answer thereto, and finally the 
plaintiff filing any further affidavits in reply on any 
new points appearing from the defendant's evidence. 
The cause was then set down, and in due course came 
on to be heard. 



Difference in One of the great differences under the old system — 



(e) In some few cases where expedition was required a written bill 
could be filed, but a printed copy had to be filed afterwards within four- 
teen days. 

(/) It is unnecessary to refer to the other courses. 
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and one which will hereafter be touched on under the nature of 
the present practice — was in the kind of case usuaSy Lme 
that usually came before the Court of Chancery ''f'"™ '^"^'^ 

•' •'of Law and 

and the Courts of Law respectively. In a Court of Equity 
Law the plaintiff was almost invariably only suing to '^^P®" '™ ^" 
recover a sum of money, and on the hearing of the 
cause the whole matter could be disposed of by the 
verdict of the jury and the judgment founded thereon. 
But in Chancery this was usually different ; there the 
plaintiflf was frequently proceeding in respect of matters 
of intricacy, and in almost all cases in matters which 
involved more than could be settled in open Court. 
For instance, in an administration suit, it would have 
been impossible for the whole matter at once to have 
been disposed of in open Court. It was necessarily 
impossible for the Court to then and there find out 
what the estate consisted of, what were the debts, who 
were the parties interested, and so on. So again, take 
a suit for dissolution of a partnership, and for the part- 
nership accounts to be taken, how could the Court 
dispose of this at once ? It was manifestly impossible. 
And this was so in the great majority of cases. This 
should be well noticed by the student, for though dwelt 
upon here primarily as explaining th6 former practice, 
it also explains the present; for there still exists a 
distinction between the majority of cases coming before 
the Chancery Division on the one hand, and the Queen's 
Bench Division on the other hand, as will be hereafter 
seen. 

At the hearing of the cause, then, the Court, being Decree, 
unable to dispose of the whole matter at that time, 
made a decree directing certain accounts and inquiries 
to be taken and made — thus, in an administration 
suit, amongst others, an account of the testator's per- 
sonal estate, an account of his debts, an inquiry as 
to the persons beneficially interested, &c. ; or in a 
partnership suit, an account of the partnership assets, 
of the proportion in which each was entitled, &c. 
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Chief Clerk's 
certificate. 



Order on 
further con- 
sideration. 



Summary. 



The decree was then, after having been drawn up, 
carried into Chambers and worked out before the 
Judge's Chief Clerk, who finally made his certificate 
of the result of the accounts and inquiries referred to 
him. Then on this certificate the cause came before 
the Court again on what was called a hearing on 
further consideration, when the Court made its final 
decree, called an order on further consideration. This 
order usually brought the suit to a conclusion. 

The following statement, in columns, contrasts at a 
glance the most usual points in the Common Law and 
Chancery procedure respectively : — 



Oom/mon Law. 

Writ of summons by plaintiff 
and service thereof. 

Appearance by defendant. 

Declaration by plaintiff. 

Plea by defendant. , 

Replication by plaintiff. 

(Occasionally subsequent pro- 
ceedings, being rejoinder by 
defendant, surrejoinder by 
plaintiff, rebutter by defend- 
ant, surrebutter by plain- 
tiff, &c. 



Notice of trial by plaintiff. 



Entry of cause for trial. 
Cause heard by Judge and 

jury, verdict, judgment, and 

execution. 



ChoMcery, 
Bill of complaint by plaintiff 

and service thereof. 
Appearance by defendant. 

Answer by defendant founded 
on interrogatories adminis- 
tered by plaintiff. If no in- 
terrogatories administered, 
no answer necessary ; but a 
voluntary answer might be 
put in. 

' Notice of motion for decree by 
plaintiff, followed by affi- 
davits by plaintiff, then by 
defendant in answer, and 
V then by plaintiff in reply. 

Entry of cause for trial. 

Cause heard by Judge, and 
decree made directing ac- 
counts and inquiries to be 
taken and made. 

Decree carried into Chambers, 
and summons taken out to 
proceed thereon. 

Evidence brought in before 
Chief Clerk on accounts and 
inquiries. 

Chief Clerk's certificate. 
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Gomm,on Law. Chancery. 

Cause set down fpr hearing on 
further consideration. 

Hearing on further considera- 
tion, when final decree made 
disposing of the whole mat- 
ter. (In many cases, how- 
ever, the matter could not 
be finally disposed of even 
then., e.g., if there were in- 
' fants wards of Court, and 
then liberty was given to 
apply to the Court at any 
time, and further consider- 
ation reserved.) 

The foregoing is of course but an outline of the 
most usual former proceedings. The student must not 
imagine that the various matters he reads of in the 
subsequent pages are necessarily new, as many of 
them are similar to the old practice. To detail further 
the former procedure would probably tend to confuse 
the student. 

The Judicature Acts were not the first steps taken Fusion. 
for the fusion of the two systems of Law and Equity. 
From time to time Acts had been passed giving to the 
Courts of Law certain powers before only exercised by 
Courts of Equity, and to the Courts of Equity powers 
before only exercised by the Courts of Law. Now Judicature 
the final step towards fusion has been taken by the 
Judicature Act, 1873, the objects of that Act being 
to do away with separate Courts for difierent matters, 
to abolish the anomaly of the existence of two distinct 
tribunals, and to assimilate the whole practice as 
much as possible. The constitution of the Courts 
under the Judicature Acts of 1873 and 1875 and the 
various Eules of Court now in force will be found 
detailed in the next chapter. 



( 10 ) 



CHAPTER II. 

THE PEESENT COTJETS. 

The Supreme By the Judicature Act, 1873, the former Courts, viz., 
jZca?nre. (1) the Court of Chancery, (2) the Court of Queen's 
Bench, (3) the Court of Common Pleas, (4) the Court 
of Exchequer, (5) the Court of Admiralty, (6) the 
Court of Probate, and (7) the Divorce Court (a), are 
united and consolidated into one Court called the 
" Supreme Court of Judicature," which is divided out 
into two permanent divisions, viz., " Her Majesty's 
High Court of Justice " for original jurisdiction and 
certain appellate jurisdiction from inferior Courts, and 
" Her Majesty's Court of Appeal " for appellate juris- 
diction (&). The Judicature Acts came into operation 
on the 1st of November 1875 (c). 

It is necessary that, before proceeding to the present 
actual practice of the Courts, the student should have 
some idea of their constitution, and also of the Judges 
or officers who preside in them or assist in carrying out 
the details of practice. 

Constitution of To deal first with the High Court of Justice. 

of Jusfioe."^ There were at first five divisions in this Court, corre- 
sponding with the previous Courts, which, as just 
stated, are united and consolidated into one, viz., 



(a) No reference to the origin of or practice in these three last-men- 
tioned Courts is made in this work, as being beyond its scope. 
(6) Jud. Act, 1873, SB. 3, 4.' 
(c) Except as to Honse of Lords, as to which see post, p. 28. 
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(1) the Chancery Division, (2) the Queen's Bench Divi- 
sion, (3) the Common Pleas Division, (4) the Exchequer 
Division, and (5) the Probate, Divorce, and Admiralty 
Division (c^). The previous Judges of the different 
Courts were made Judges of the High Court (e), and 
they at first generally sat in Divisions synonymous 
with the previous Courts ; but this did not prevent any 
Judge from sitting when required in any Divisional 
Court, and any Judge might be transferred from one 
Division to another by Her Majesty under her royal 
sign manual (/). The Judge who was chief of any 
formerly existing Court was president of the analogous 
Division, viz., (1) the Lord Chancellor ; (2) the Lord 
Chief Justice of England ; (3) the Lord Chief Justice 
of the Court of Common Pleas; (4) the Lord Chief 
Baron of the Exchequer; and of (6) the originally 
existing Judge of the Court of Probate was made 
President, but subject thereto the senior Judge of such 
Division (c/). When any vacant judgeships occur new The Judges. 
Judges may be appointed by letters patent (K). The 
Judges (other than the Lord Chancellor) hold their 
oflBces for life subject to a power of removal by Her 
Majesty on an address presented by both houses of 
Parliament (i). 

By an Order in Council dated 16th December 1880, Order in 
and which was issued on 6th January 1881, and came 
into operation on 26th February 1881 (J), it was 
ordered that the number of the Divisions of Her 
Majesty's High Court of Justice should be reduced by 
the consolidation and union of all the Judges then 
attached respectively to the Queen's Bench Division, 
the Common Pleas Division, and the Exchequer Divi- 
sion, in one Division called " The Queen's Bench 
Division," under the presidency of the Lord Chief 

(d) Jud. Act, 1873, <i. 31. (e) Ibid. s. 5. 

(/) Ibid. s. 31. [g) Ibid. 

(Ji) Ibid. s. 5. (i) Jud. Act, 1875, s. 5. 

, ()■) Made by the authority of sect. 32 of the Jud. Act, 1873. 
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Justice of England, and that the offices of Lord Chief 
Justice of the Common Pleas and Lord Chief Baron of 
the Exchequer, being then vacant, should be reduced 
to an equality with the offices of the other Judges of 
Her Majesty's High Court of Justice who are not ex 
officio Judges of Her Majesty's Court of Appeal, by the 
abolition of the said titles and all ranks and dignities 
relating thereto. By force of this Order the Divisions 
above mentioned and numbered 2, 3, and 4 respec- 
tively, now constitute one Division, viz., " The Queen's 
Bench Division," which may for practical purposes be 
well styled the Common Law Division as opposed to 
that numbered 1, viz., the Chancery Division. 

Jurisdiction As these formerly existing Courts are consolidated 

ffigh Oom*tl^ into one, it follows that the High Court of Justice 
should have vested in it ail their original jurisdiction, 
which is, indeed, specially provided; and it has also 
vested. in it the jurisdiction of the Court of Common 
Pleas at Lancaster, the Court of Pleas at Durham, and 
the Court created by Commissions of Assize, Oyer and 
Terminer, and of Gaol Delivery, and this is to include 
the jurisdiction vested in the Judges of the said Courts 
sitting in Court or Chambers, or elsewhere, in pursuance 
of any statute, law, or custom (/<;). But it is specially 
provided that there shall TWt be transferred to the said 
Court the jurisdiction of the Court of Appeal in 
Chancery, or of the same Court in Bankruptcy, the 
jurisdiction of the Court of Appeal in Chancery of the 
County Palatine of Lancaster, the lunacy jurisdiction 
formerly vested in the Lord Chancellor and Lords 
Justices (t), the jprisdiction vested in the Lord Chan- 
cellor in relation to grants of letters patent, or as 

(h) Jud. Act, 1873, ». 16, amended bj Jud. Act, 1875, s. 9. 

(I) With regard to lunacy matters generally, it may be convenient to 
here notice that by sect. 7 of the Judicature Act, 1875, it is provided that 
such jurisdiction shall be vested in such judges of the Court of Appeal 
(including the Lord Chancelior) or High Court as may be entrusted by 
the sign manual of the Queen or her successors with the care and com- 
mitment of the persons and estates of luuatics. By sect. 18 of the 
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visitor of any college, and any jurisdiction of the 
Master of the Rolls in relation to records (m). 

By the Bankruptcy Act, 1883 (n), the High Court Bankruptcy. 
has now acquired jurisdiction in bankruptcy, the 
London Bankruptcy Court being consolidated with the 
Supreme Court of Judicature, and all bankruptcy 
matters being entitled " In Bankruptcy." Bankruptcy 
business is assigned specially to the Queen's Bench 
Division, and is under the direction of a particular 
Judge. 

With regard to the distribution of business amongst Distribution 
the different Divisions of the Court, generally the same amongsfthe 
matters as would have before been within the exclusive ^?™?''* 

Divisions. 

and peculiar jurisdiction of each difEerent Court (o), are 

now within the exclusive and peculiar jurisdiction of 

the corresponding Division. In particular the following Matters within 

matters are assigned to the Chancery Division of the jS^ilJetiraof 

Court : *^^ Chancery 

' Division. 

(1) All causes and matters pending in the Court 

of Chancery at the commencement of the 
Act. 

(2) All causes and matters to be commenced after 

the commencement of the Act under any 
Act of Parliament by which exclusive juris- 
diction in respect of such causes or matters 
has been given to the Court of Chancery or 
to any Judges or Judge thereof respectively, 
except appeals from County Courts. 

(3) All causes and matters for any of the following 

purposes : 

Judicature Act, 1875, appeals in lunacy matters lie to the Court of 
Appeal (see post, p. 18), and from thence to the House of Lords under 
sect. 3 of the Appellate Jurisdiction Act, 1876. 

(m) Jud. Act, 1873, s. 17. 

(») 46 & 47 Vict. c. 52, ss. 92, 93, 94. 

(o) See ante, pp. 6, 7. 
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The administration of the estates of de- 
ceased persons ; 

The dissolution of partnerships or the 
taking of partnership or other account ; 

The redemption or foreclosure of mort- 



The raising of portions or other charges 
on land ; 

The sale and distribution of the proceeds of 
property subject to any lien or charge ; 

The execution of trusts, charitable or 
private ; 

The rectification or setting aside or can- 
cellation of deeds or other written 
instruments ; 

The specific performance of contracts be- 
tween vendors and purchasers of real 
estates, including contracts for leases ; 

The partition or sale of real estate ; 

The wardship of infants and the care of 
infants' estates (ji). 

Choice of Primarily the plaintiff is allowed an absolute choice 

ivision ^£ ^JjJqJj j)iyigion he will commence his action in, but 

if he commences it in a Division to which it should not 
have been assigned, the Court may, on summary appli- 
cation, transfer it to the proper Division, or retain the 
same in the Division in which it has been commenced ; 
and an action must not be commenced in the Probate, 
Divorce, and Admiralty Division, unless formerly it 
could have been commenced in one of those Gourts(5'). 

Transferring There is also full discretionary power of transfer of 

other Division, any cause Or matter from one Division to another by 

order of the Lord Chancellor, or of the Court, or any 

Judge of the Division to which the same is assigned. 



(p) Jud. Act, 1873, B. 34. 
(2) Jud. Act, 1875, s. 11. 
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provided that no transfer can be made without the con- 
sent of the President of the Division to which the cause 
or naatter is proposed to be transferred (r). 

By the Order in Council already referred to (s) it Order in 
was ordered that all causes and matters then pending '-'°™''"- 
in any of the three divisions so united and consoli- 
dated, as before stated, should be transferred to the 
Queen's Bench Division to be so formed as aforesaid, 
and that all proceediags of every kind which might be 
then pending in any such causes or matters should be 
continued, carried on, and completed in the Queen's 
Bench Division to be so formed as aforesaid, in the 
same manner in all respects as they would have been 
in the Division to which they were previously assigned 
if the same had not been united or consolidated with 
such other two Divisions as aforesaid ; that all causes, 
matters, and other proceedings, which by or under the 
Supreme Court of Judicature Act, 1873, or any Act 
amending the same, or any rule or order made pursuant 
thereto, have been or are assigned to the Queen's 
Bench Division, the Common Pleas Division, and the 
Exchequer Division respectively, should in future be 
assigned to the Queen's Bench Division, to be formed 
by such consolidation and union as aforesaid ; that all 
proceedings which have heretofore, by any law or 
custom other than such Acts of Parliament, rules, and 
orders as aforesaid, been taken or had respectively in 
the Queen's Bench Division, the Common Pleas 
Division, and the Exchequer Division of the said High 
Court of Justice, should be ia future taken and had in 
the Queen's Bench Division, to be so formed by such 
consolidation and union as aforesaid ; and that all 
powers and authorities which by any law or custom 
have heretofore been exercised by the Chief Justice 
of the Common Pleas and the Chief Baron of the 



(r) Order xlix. rr. 1, 3. 
(«) Ante, p. 11. 



16 



THE PRESENT COXJKTS. 



Exchequer respectively, should in future be capable of 
being exercised by the Lord Chief Justice of England, 
unless such exercise thereof should be contrary or 
repugnant to any express provision in any Act of 
Parliament contained. 



District 
Eegistriee. 



To facilitate the prosecution in country districts of 
certain proceedings in an action, provision has been 
made for the establishment throughout the country of 
District Eegistries (t), where actions (other than Probate 
actions) may be commenced and continued down to and 
including final judgment (%). Where an action pro- 
ceeds in a District Registry, the District Registrar 
may exercise all such authority and jurisdiction in 
respect of the action as may be exercised by a 
Judge in Chambers, except such as a Master of the 
Supreme Court is precluded from exercising {v) ; and 
particularly he may grant leave to enter judgments 
under Order XVI. Rules 50, 51 (w), issue or renew 
writs of execution, examine judgment debtors for 
garnishee purposes, grant garnishee orders and charg- 
ing orders nisi, and make interpleader orders (x). 
Where an action proceeds in a District Registry all 
proceedings relating to the following matters, namely, 
(a) leave to enter judgments under Order XVI.' 
Rules 50, 51, (b) leave to issue or renew writs of 
execution, (c) examination of judgment debtors for 
garnishee purposes, (d) garnishee orders, and (e) charg- 
ing orders nisi, shall, unless the Court or a Judge 
otherwise order, be taken in the District Registry (y). 



Judgment in When a Writ issues in a District Registry and the 
Eegietry. plaintiff is entitled to sign judgment by default, either 



(t) Jud. Act, 1873, s. 60, amended bv Jud. Act, 1875, s. 13. 

(u) Order v. As to the practice in District Eegistries, see Order xxxv. 
"When an action may be removed from District Eegistries, see post, pp. 
116-117. 

(v) Order xxxv. r. 6. As to wliich see post, p. 21, note (/)). 

(to) That is, on third-party procedure, as to which see post, pp. 34, 35. 

(x) Order xxxv. rr. 5, 5a. (y) Ibid. 



THE PKESENT COURTS. 17 

final or interlocutory, or where an action is proceeding 
in a District Registry and the plaintiff is entitled to sign 
judgment by default, either final or interlocutory, the 
same is signed in the District Registry (a). Also 
where judgment is signed in a District Registry, 
taxation of costs and the issuing of writs of execution 
take place there (a). 

If any matter appears to a District Registrar proper Appeals from 
for the decision of a Judge, the Registrar may refer Registrar, 
the same to him; and any party dissatisfied with a 
District Registrar's decision may appeal to a Judge, 
and this notwithstanding that the matter was one in 
respect of which the District Registrar had jurisdiction 
only by consent. Such appeal is by way of indorse- 
ment on the summons by the Registrar at the request 
of any party, or by a notice in writing to attend before 
the Judge, without a fresh summons, within six days 
after the party complaining has notice of the District 
Registrar's decision; but such appeal is no stay of 
execution (6). 

Matters in the Chancery Division, as well as chancery 
in the Queen's Bench Division, may as far as SLtriot™ 
possible go on in the District Registry, and in Begietries. 
such case all certificates and other documents used 
in London and requiring to be filed are filed in 
London if not already filed in the District Registry, 
and, if the Court or Judge so direct, office copies 
thereof are transmitted to the District Registry (c). 
Every reference to a Judge by, or appeal to a Judge 
from, a District Registrar in any cause or matter in 
the Chancery Division must be to the Judge to whom 
the cause or matter is assigned ((£). 

The offices of each District Registrar of the High Time for busi- 

~ , ~ T J.' 3 J 1 • ness in District 

Court of Justice are open on every day and hour m Registries. 

(z) Order xxxv r. 2 (a) Ibid. r. 4. (5) Ibid. rr. 8, 9, 10, 

(c) Ibid. .. 21. {d) Ibid. r. 12. 



18 



THE PRESENT COUKTS. 



Constitution of 
Her Majesty's 
Court of 
Appeal, 



Jurisdiction 
vested in the 
Court of 
Appeal, 



the year on which the offices of the Registrar of the 
County Court of the place in which the District 
Registry is situate are required to be kept open(e), 
but the office of the District Registry in Manchester is 
not open in any year on the five days next following 
Whit Monday (/). 

To deal secondly with her Majesty's Court of 
Appeal. This Court is now composed of four ex 
officio Judges, viz., the Lord Chalncellor, the Lord 
Chief Justice of England, the Master of the Rolls, 
and the President of the Probate Division, and there 
are in addition five ordinary Judges, who are styled 
" Justices of Appeal " {g). In addition to the Judges 
mentioned, the Lord Chancellor has power to request 
the attendance of any Judge of any Division of the 
High Court, except during the time of the spring or 
summer circuits, as an additional Judge (A). 

All the jurisdiction and powers formerly vested in 
any of the following Courts or persons are now vested 
in the Court of Appeal, viz. : (1) In the Lord Chan- 
cellor and Court of Appeal in Chancery in the exercise 
of his and its appellate jurisdiction, and also as a Court 
of Bankruptcy Appeal. (2) In the Court of Appeal 
in Chancery of the County Palatine of Lancaster, or of 
the Chancellor of the Duchy and said county palatine. 
(3) In the Lord Warden of the Stannaries, or in the 
Lord Warden sitting in his capacity as judge. (4) In 
the Court of Exchequer Chamber ; and (5) In Her 
Majesty in Council, or the Judicial Committee of the 
Privy Council, upon appeal from any judgment or order 
of the High Court of Admiralty, or from any order of 



(e) Ordtr lxiii, i. 7, 

(/) Ibid. r. 10. 

(r?) Jud. Act, 1875, p. 4, amended by 39 & 40 Vict, c. 59, a. 15, and 
44 & 4.5 Vict. c. 68. The Master of the Rolls sits only in the Court of 
Appeal (44 & 45 Vict. u. 68, o, 2). 

(/() Jud. Act, 1875, o. 4, amended by 39 & 40 Vict, o. 17. 
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lunacy made by the Lord Chancellor or any other person 
having jurisdiction in lunacy (*). 

The sittings of the Court of Appeal, or in London Sittings of the 
or Middlesex of the High Court of Justice, are four in °°"'''' 
every year, viz. : (1) The Michaelmas Sittings, which 
now commence on the 24th of October and end on the 
21st of December ; (2) The Hilary Sittings, which com- 
mence on the 11th of January and end on the Wednesday 
before Easter; (3) The Easter Sittings, which commence 
on the Tuesday after Easter week and end on the Friday 
before Whit Sunday; and (4) The Trinity Sittings, 
which commence on the Tuesday after Whitsun week 
and terminate on the 12ch of August (m). These sit- 
tings are nearly identical with the formerly existing 
terms, which are abolished so far as they relate to the 
administration of justice. The Vacations that now Vacations, 
exist are four, viz. : the Long, Christmas, Easter, and ° ' *^^' ^''' 
Whitsun, of which the Long commences on the 13th of 
August and teripinates on the 23rd of October (/) and 
during this time no pleading can be amended or 
delivered unless directed by a Court or Judge, nor is 
the time of the Long Vacation reckoned in the time Time, 
allowed for filing, amending, or delivering any pleading 
unless otherwise directed by a Coiirt or Judge. Besides 
this, where the time limited for doing any act is less 
than six days, Sunday, Christmas Day, and Good Sundays, &c. 
Friday are not counted, and where the last day for 
doing any act which cannot be done when the offices 
are closed, expires on a Sunday or other day when 
they are closed, it is considered duly done if done on 
the first day when the offices are open (jj). In any 
case in which any particular number of days not 
expressed to be clear days is prescribed by Eules of 



(i) Jud. Act, 1873, B. 18. 

{ii) Order Lxm. rule 1, as amended by Order in Council, dated 12 Dec. 
1883. 
(ji) Order Lxiii.rule4,as amended by Orderiu Council, dated 12 Dec. 1883. 
(jf;) .Order lxiv. rr. 2, 3. 
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Court, the same are reckoned exclusively of the first 
day and inclusively of the last {k). It is not necessary 
for the Courts to sit on the day appointed to be kept a» 
the Queen's Birthday(0, but the offices of the Supreme 
Court must be open on every day of the year except. 
Sundays, Good Friday, Easter Eve, Monday and Tuesday 
in Easter week, Whit Monday, Christmas Day and the- 
next following working day, and all days appointed by- 
proclamation to be observed as days of general fast,, 
humiliation, or thanksgiving (m). The general business- 
hours of the offices of the Supreme Court are 10 to 4,. 
and Saturdays 10 to 2, except in vacations, when the- 
hours are 10 to 2 on all days {n). During vacation* 
two Judges act as Vacation Judges, and may sit 
separately, or together as a Divisional Court as occasioni 
may require (o). 



Circuits. 



New circuit 
scheme. 



The powers of issuing commissions of assize are kept 
alive, subject to arrangements between the Judges of 
the High Court. Only the Judges of the Queen's 
Bench Division go circuit in the ordinary way, but any 
ordinary Judge of the Court of Appeal (except the 
Master of the Rolls), or Judge of the Chancery 
Division, may be included in the Commission. A new 
circuit scheme has recently (j?) been devised, under 
which the assizes are to be held throughout the country 
contemporaneously with the Sittings of the High 
Court in London. There are now four circuits — 
Autumn, Winter, Easter, and Summer. The Autumn 
Circuit begins October 25th and ends December 21st, 
and is chiefly confined to Criminal business, as Civil 
business is only taken at Leeds, Liverpool, Manchester, 
Swansea and Birmingham. The Winter Circuit begins 
January 11th and ends March 28th, both Civil and 



(Te) Order xliv. r. 12. (l) Order Lxin. r 2. 

(m) Ibid. r. 6. (») Ibid. rr. 8, 9. 

(o) Ibid. rr. 11, 12. 

(p) Order in Council of 28th July 1893, amended by Order in Council 
dated 28th May 1894. See Annual Prattice (1897), vol. ii. 379-38-i. 
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Criminal business being taken. The Easter Circuit 
begins April 11th and ends May 18th ($), but is con- 
fined to Leeds (Criminal business only) and to Liver- 
pool and Manchester. The Summer Circuit begins 
May 29th and ends August 12th, both Civil and 
■Criminal business being taken. When the whole duties 
of the circuits cannot be performed by the Judges, 
■certain persons may be appointed Commissioners for 
*he purpose of presiding thereat (r). 

There are various officers of the Courts besides the officers of the 
Judges. In the Queen's Bench Division may be men- """^ ^' 
tioned the Masters, the Associates, and the Sheriffs. 
There are also in the Chancery Division, the Masters (who 
were until lately styled Chief Clerks (rr)),the Registrars, 
the Paymaster-General, the Examiners, the Taxing 
Masters, and the Conveyancing Counsel of the Court. 

The Masters in the Queen's Bench Division attend in The iiasters. 
Chambers to dispose of various matters, and to tax costs, 
and to dispose of any matters referred to them by the 
Judges — e.ff., actions involving questions of account (s). 

{q) But when Whit Sunday falls hefore the 2l8t of May, this date is to 
\>e altpred so as to enable the circuits to be finished on the Thursday 
•before Whit Sandav. 

(r) .Jud. Act, 1873, ss. 29, 37. 

{rr) The alteration only dates from F«b. 1897 and was effected by an 
•order of the Lord Chancellor with the concurrence of the Lord Chief 
Justice and the sanction uf the Treasury. It is an alteration in name 
only, bnt, strictly speaking, the office of " Chief Clerk" has ceased to exist, 
and " M aster " must be read instead of " Chief Clerk " in the Rules. 

(e) It has been specially provided that the Masters shall have no 
jurisdiction in certain matters, viz. : 

(a) All matters relating to criminal proceedings or to the liberty of 

the sul)ject. 

(b) The granting leave for service out of the jurisdiction of a writof 

summons or of notice thereof. 
(0) The removal of actions from one Division or Judge' to another 
Division or Judge. 

(d) The settlement of issues, except by consent. 

(e) The granting of inspection and other orders under Order L. rr. 1-5. 

(f) Appeals from District Eegistrars. 
•(g) Prohibitions. 

^h) Injunctions and other orders under sub-sect. 8 of sect. 25 of the 
Judicature Act, 1873. 

<i) Awarding of costs other than costs of any proceeding before such 
Master, and other than any costs which by the rules or by the 
order of the Court or a Judge he is authorized to award. 
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Masters. 



Arrangement Six of the Masters in the Queen's Bench Division are 
men°t of actos selected according, to a rota, to attend as Masters afc 
to Masters in Chambers during each of the four sittings in the year, 

Q.B. Div.,and , ° . i i. ii 

sittings of three of whom sit, one in each ot three rooms appro- 
priated for that purpose, at the Chambers of the Royal 
Court of Justice every Monday, Wednesday, and Friday 
throughout the sittings, and the remaining three on 
Tuesdays, Thursdays, and Saturdays throughout the 
same sittings. Each Master occupies the same regular 
room, and takes all applications proper to be made in 
Chambers, and according to alphabetical lists (<)> 
subject to this — ^viz , every action in London is as- 
signed specially to one of these Masters, all proceed- 
ings being marked with his name, and then he always 
deals with that action subject to the same being trans- 
ferred to another Master by the Lord Chief Justice, and 
subject also to the provision that in the particular 
Master's absence from illness or other urgent cause, or 
during any vacancy, any other Master may deal with 
the action (u). If when an action comes before a 
Master it has not been already thus assigned it is 
marked with that Master's name, and it thereupon 
becomes assigned to him (v). If a Master to whom 
an action has been assigned is not sitting in one of the 
allotted rooms according to the above arrangement, the 
summons may be heard by him in his own room (w). 
One of the Masters also from time to time is specially 
present at Chambers to control and manage the 
general business and arrangements, and give all 
necessary directions with respect to questions of 
practice and procedure {x). 



Practice 
Master. 



The Asso- 
ciates, 



The duties of the Associates are to enter causes for 



(k) Reviewing taxation of costs. 

(1) Orders_ absolute for charging stocks, funds, annuities, or share of 
dividends, or annual proceeds thereof. 

(m) Acknowledgments of married women (Order Liv. r. 12). 
(«) Order liv. rr. 13, 14, 15. («) Order v. rr. 6, 7, 8. 

(«) Order liv. r. 17. {w) Ibid. i-. 18. 

(a;) Order lxi. r. 2. 
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trial, attend in Court and take a note of what is done, 
and give certificates for judgment in pursuance of the 
Judge's directions, and other like matters. 

The duties of the Sheriffs are, mainly, to carry out The SherifEs. 
the judgments of the Court by enforcing the yarions 
writs of execution delivered to them. 

The duties of the Masters in the Chancery Division The chancery 
(formerly the Chief Clerks) are to attend in the ^*'''''- 
Chambers of the various Judges of the Chancery 
Division to whom they are attached, and to take 
accounts and inquiries, and dispose of various inter- 
locutory applications arising in the course of actions, 
with the assistance of clerks under them, and generally 
the Judges have power, subject to the rules, to order 
what matters shall be heard and investigated before 
these officials (y). 

In particular certain matters are enumerated as Special duties 
specially to be disposed of in Chambers by Judges of Masters. '^^ 
the Chancery Division, all of which, at any rate in the 
first instance, come before the Masters, and amongst 
them may be mentioned the following: 

(1) Applications for payment or transfer Oi"»; ot 
Court, where there has been a judgment 
or order declaring the parties' rights, or 
where the title depends only on proof of 
identity, birth, marriage or death, AND also 
in all cases where the fund does not exceed 
£1000. 

(j/) Order lv. rr. 15, 17a. It is, however, specially provided that 
summonses under Order lv. r. 3, the object of which is to obtain the 
opinion of the Court or a Judge upon the construction of a document or 
any question of law, and any application for the appointment of a pro- 
visional liquidator, and applioation^i for substituted service, and for 
service out of the jurisdiction, shall be brought before the Judge in 
person (Order lv. r. 15). Al.so that no order appointing a new trustee, 
or for general administration, or for the execution of a trust, or for 
accounts and inquiries conoeriiing the property of a deceased person or , 
other property held upon any trust, or concerning the parties entitled 
thereto, and no vesting or other order consequential on the appointment 
of a new trustee, shall be made except by the Judge in person. (Order 
LV. I. 15a). 
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(2) Applications under the Trustee Act 1893(2:) 

for the appointment of new trustees, or for 
a vesting order^ or with regard to a fund in 
Court when it does not exceed £1000. 

(3) Applications under the Infants' Settlement 

Act 1855 (a). 

(4) Applications as to guardianship and main- 

tenance. 

(5) Application connected with the management 

of property. 

(6) Applications for or relating to the sale of 

property (h). 

Powers of the Each Master in the Chancery Division has for the 
Ch^oe^r^''*^ purpose of any proceedings before him full power to 
Division. issue advertisements, to summon parties and witnesses, 
to administer oaths, to require the production of docu- 
ments, and (when so directed by the Judge) to examine 
parties and witnesses either upon interrogatories or vivd 
voce as the Judge shall direct ; and any parties or 
witnesses neglecting to obey a summons to attend in 
this way are liable for contempt and may be proceeded 
against accordingly (c). These officials do not however 
in practice usually take examination of witnesses them- 
selves, as the proper course is to let the examination 
take place before one of the examiners of the Court 
(presently mentioned) unless the circumstances of the 
case justify a departure from the ordinary practice, as 
where the amount at stake is only trifling (cc). 

The Regis- The duties of the Eegistrars are to enter causes for 

trial, to attend in Court and take minutes of the de- 
cisions given, and afterwards to draw the game up in 

{z) See post, Part 111. oh. v. (a) Ibid. 

(6) Order Lv. r. 2. (c) Ibid. rr. 16, 17. 

(cc) Annual Practice (1897), 1015. 
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proper form and settle them in the presence of the 
different parties or their solicitors (d). 

The duties of the Paymaster-General are to keep the Tije Pay- 
books in Chancery containing suitors' accounts of General 
money paid into and out of Court, and draw cheques 
for suitors, and make investments in and bespekk sales 
of stock, according to the Court's orders. 

The duty of the Examiners is to preside at the The Exa- 
examination of witnesses in some cases. miners. 

The Court has very full power to make orders for Procedure 
the attendance of any person to be examined upon oath, B^^jners 
and to produce documents (e), and any person wilfully 
disobeying any such order is liable to attachment (/), 
The Examiner must take down the party's depositions 
in the presence of parties, counsel, &c., subject to cross- 
examination and re-examination (g), not ordinarily by 
question and answer but by way of a statement which 
when completed is read over to the witness and signed 
by him in the presence of such of the parties as 
think fit to attend. If the witness refuses to sign the 
depositions the Examiner signs them. Objections to 
any questions are taken down by the Examiner, who 
may express his opinion, but has no power to decide 
the point (h), which must be dealt with by the Court 
or a Judge (i). If a witness himself objects to any 
question, and the Court or a Judge decides that it 
must be answered, the witness may be ordered to pay 
the costs occasioned by his objection (_;'). The de- 
positions before the Examiner when completed are 
filed in the Central OflBce {k), and the Examiner may 
make a special report to the Court touching the 
examination and the conduct or absence of any 

{d) Generally as to them see Order Lzn. 
(e) Order xxxvn. r. 5. (/) Ibid. r. 8. 

(gr) Ibid. 1. 11. (A) Ibid. r. 12. 

(i) Ibid. 1. 14. ij) Ibid. r. 15. 

(k) Ibid. r. 16. 



26 



THE PRESENT COUETS. 



The Taxing 
Masters. 



witness (I). Where any written deposition of a 
witness has been filed, such deposition is printed 
unless otherwise ordered (m). 

The duty of the Taxing Masters is to tax solici- 
tors' costs. They are respectively assistants to each 
other, and may tax or assist in taxing any bill which 
has been referred to any other Taxing Master (n). 



The Convey- 
ancing 
Counsel. 



The Conveyancing Counsel of the Court are certain 
counsel (six in number) appointed to assist the Court 
in matters of conveyancing ; thus, if property the 
subject-matter of Chancery proceedings is about to be 
sold, the matter will be referred to one of these officers 
to investigate the title and prepare the conditions of 
sale. Where in pursuance of any direction by the 
Court or Judge in Chambers, drafts are settled by any 
of the Conveyancing Counsel, the expense of procur- 
ing such drafts to be previously or subsequently 
settled by other counsel on behalf of the same parties 
on whose behalf such drafts are settled by the Con- 
veyancing Counsel of the Court is not allowed on 
taxation either between party and party, or solicitor 
and client, unless otherwise ordered (o). 



Supreme Court 
of Judicature 
(OfScere) Act, 
1879. 



With regard to some of the foregoing officers, the 
Supreme Court of Judicature (Officers) Act, 1879, (jo) 
must be borne in mind. This Act provided (q) that 
a Central Office of the Supreme Court of Judicature 
should be established under the control and super- 
intendence of officers called Masters of the Supreme 
Court of Judicature, in which was to be concentrated 
and amalgamated numerous previous offices and the 



(/) Order xxxvii. r. 17. As to the fees to be paid Examiners, see Order 
XXXVII. r. 51. (m) Order Lxvi. r. 5. 

(») Order lxv. r. 19. See rules for the guidance of Taxing Masters, 
Order lxv. i. 27. 

(o) Order lxv. r. 22. As to the Conveyancing Counsel generally, see 
Order LI. rr. 7-13. 



(p) 42 & 43 Vict. c. 78. 



iq) Sects. 4-7. 
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officers therein. It was also enacted (r) that the 
business performed at the Central Office should com- 
prise business formerly performed in the various 
offices amalgamated, but the several officers are to be 
interchangeable and capable of performing any of the 
duties of the office, and subject thereto, the duties of 
each are to remain as before. It may be remarked 
that this is simply a further carrying out of the idea 
and design of the Judicature Acts, 1873 and 1875, 
and has more effect in name than anything else. 

It is provided that solicitors are to be deemed Solicitors, 
officers of the Court, and subject to the Court's juris- 
diction (rr). 

In addition to the foregoing, certain new officers Referees and 
were appointed by the Judicature Act, 1873 — viz., ^^®^'°'^^- 
Referees and Assessors. Referees are persons to whom 
any matter is referred by the Court, and they may be 
either Official Referees, that is, permanent Referees to 
whom any matters may be referred, or Special Referees, 
that is, persons specially chosen for the one particular 
case. Assessors are persons having peculiar or special 
knowledge in any matter before the Court, and called in 
to assist the Court in such matter. Actions may under 
certain circumstances be referred to a Referee (s), but 
this subject is dealt with in a subsequent chapter (i). 

Finally, we should notice the ultimate Court of House of 
Appeal — ^viz., the House of Lords, and to deal with 
this in its origin it is necessary for us to go back to a Origin of its 
very ancient period. It would appear that in the a'^nrt oT *° 
earliest times the House of Lords was possessed of both Appeal, 
an original and an appellate jurisdiction in Common 
Law matters, both of which fell into disuse ; and it 
seems that the House of Lords had not then any 

(r) Sect. 12. See also Order Lx. r. 3 ; Order lxi. r. 1. 
(rr) Jud. Act, 1873, sect 87. 

(s) Arbitration Act, 1889 (52 & 53 Vict. u. 49), seots. 13, 14. 
(«) Chap. vi. post, p. 182. 
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The consti- 
tution of the 
House of 
Lords as a 
Court of 
Appeal. 



Appellate 
Jurisdiction 
Act, 1876. 



jurisdiction in appeals from Chancery. About the 
time of the Eestoration an attempt was made by the 
Lords to regain both their former jurisdictions, which, 
though unsuccessful with regard to the original, was 
successful with regard to the appellate jurisdiction; and 
at about the same time an appeal in Chancery 
matters was usurped, and after a struggle successfully 
so, and the jurisdiction of the House of Lords as an ulti- 
mate Court of Appeal has not since been questioned (u). 

But the constitution of the House of Lords as an 
ultimate Appellate Court has in modern times been 
found to be not altogether satisfactory, and conse- 
quently, by the Judicature Act, 1873 (v), it was pro- 
posed to abolish its jurisdiction. This provision was, 
however, first suspended in its operation (w), and then 
was passed the Appellate Jurisdiction Act, 1876 (x), 
which repeals the former provision, and perpetuates 
the House of Lords as the ultimate Appellate Court, 
with an improved constitution. Under its provisions 
there are now four Lords of Appeal in Ordinary (y), 
and it is enacted that no appeal shall be heard and 
determined there unless there are present not less 
than three Lords of Appeal, selected from the follow- 
ing persons : (1) the Lord Chancellor for the time 
being, (2) the Lords of Appeal in Ordinary, and 
(3) such Peers of Parliament as are for the time being 
holding or have held any high judicial offices (z). 
The Act also provides that appeals may be heard and 
determined notwithstanding Parliament may not be 
then sitting. 



(m) See Brown's Law Diet. 2nd ed. p. 261, tit. "House of Lords, 
Jurisdiction of." See also tlie judicial powers of the Loids histoiioally 
traced in Hallam's History of England, vol. iii. p. 17 et seq. 

{v) Sect. 20. (Ml) Jud. Act, 1875, s. 2. 

(iB) 39 & 40 Vict. 0. 59. _ _ {y) Sect. 6. 

(r) Sect. 6. " High judicial office " means any of the following 
ofHces — viz., The t.ffice of Lord Chancellor of Grtat Britain or Ireland, 
or of paid Judge of the Judicial Commitlee of the Privy Council, or of 
Judge of one of her Majesty's Superior Courts of Great Britain and 
Ireland (sect. 25). 
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This must conclude our remarks on the Courts ; and General 
in next proceeding to the practice in them, we would ''^'"'"■'^^• 
only remind the student of what has already been once 
stated — viz., that the practice, though for the main 
part regulated by the Judicature Acts and the rules 
thereunder, yet is not entirely so, the Act of 1873 (a) 
providing that where no special provision is made, 
the practice of the Courts is to be as nearly in 
the same manner as it might have been exercised 
previously by the Courts from which the jurisdiction 
was transferred. 



(o) Sect. 23. See also Order lxxii. i: 2. 
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CHAPTER III. 

PAETIES TO ACTIONS AND JOINDER OF CAUSES OF 
ACTION. 

Parties. BEFORE commencing any action in the High Court it is 

very important to consider carefully who are the neces- 
sary parties to any such action, both in the capacity 
of plaintiffs and defendants, and how such parties 
should sue and be sued, and also any preliminary 
formalities that may, under certain circumstances, have 
to be observed. 

Non-joinder of In the first place, a right may be vested in several 
difindant" persons jointly, and if so they must sue together ; or 
again, certain persons may be liable only jointly, and 
if so they must be sued together. The non-joinder, 
however, of either plaintiffs or defendants is not in any 
way fatal to the action. In the event of non-joinder of 
persons who should have been joined in the action as 
co-plaintiffs the Court, if satisfied that the non-joinder 
was through mistake, and that it is necessary to do so, 
may order any person or persons to be added as plain- 
tiffs on such terms as may seem just, his or their 
consent in writing, duly signed, being given thereto (a). 
The non-joinder of defendants may also equally be 
rectified, for they may be joined by leave of the Court 
or a Judge (6). In this latter case the course of 
practice is for the plaintiff to file an amended copy of 
and sue out a writ of summons and serve any such 
new defendants therewith (c). 

(a) Order xvi. rr. 2, 11. Fricker v. Van Qrutten (1896), 2 Ch. 649 ; 
65 L. J. Ch. 823 ; 75 L. T. 117. 

(6) Ibid. r. 11. (c) Order xvi. i. 11. 
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All persons may be joined in one action as plaintiffs Misjoinder of 
in whom any right to relief in respect of, or arising out of, defendSts' 
the same transaction or series of transactions is alleged 
to exist, whether jointly, severally, or in the alternative, 
where if such persons brought separate actions any 
common question of law or fact would arise, unless the 
trial would be thereby embarrassed (d). Similarly all 
persons may be joined as defendants against whom the 
right to any relief is alleged to exist, whether jointly, 
severally, or in the alternative, and judgment may be 
given against such one or more of the defendants as may 
be found liable (dd). It of course may happen that a 
person is sometimes wrongly joined as a plaintiff, or 
wrongly made a defendant ; but the misjoinder of either 
plaintiff or defendant is not in any way fatal to the 
action. In the event of misjoinder of persons as plaintiffs 
or defendants judgment may be given for or against 
such one or more as may be found entitled or found 
liable without any amendment, and the Court or a Judge, 
on such terms as may appear just, may order that the 
name or names of any party or parties improperly 
joined, whether as plaintiffs or defendants, be struck 
out ; and generally no action is defeated by any mis- 
joinder, but a defendant is entitled to any extra costs 
occasioned by the plaintifi's misjoinder. The Court Substitution of 
or a Judge also, if satisfied that a person wrongly P *"" • 
made plaintiff has been so made by mistake, may 
order any other person or persons to be substituted (e). 
Any application of the foregoing nature may be made 
to the Court or a Judge at any time before trial by 
motion or summons, or at the trial of the action in a 
■ summary manner (ee). 

It is not at all necessary that the defendants to an interest of 
action should all be interested to the same extent ; but ' 

{d) Order xvi. rr 1, la. This is a new provision (26 Oct. 1896), and 
alters to some extent tlie former practice as indicated in Smwrihwaite v. 
Hannay (1894) A. 0. 494 ; 63 L. J. Q. B. 737 ; 71 L. T. 157. See 
Annual Practice (1897), 852, where the alteration however, is only shewn 
as a ^qposed new Rule. (dd) Orderxvi r. 4. 

(e) Ibid. rr. 1, 2, 11. (ee) Ibid. r. 12. 
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the Court or a Judge may make sucli order as may 
appear just, to prevent any defendant being embarrassed 
or put to expense when he may have no interest (/). 
A plaintiff is able if several persons are liable on a con- 
tract to join them all in the same action {g) ; and if 
he is doubtful — whether in contract or otherwise — 
against which of two or more persons he can sustain a 
claim, he may join them all in one action, to the intent 
that the question as to which is liable, and to what 
extent, may be determined (A). Under this provision 
alternative relief of different kinds may be given 
against alternative defendants (M). 

Parties repre- Trustees, executors, and administrators may sue 
sentedby ^^g^ jjg g^gJ q^ behalf of or as representing the 
property or estate of which they are trustees or 
representatives without joining any of the parties 
beneficially interested in the trust or estate, and they 
are considered as representing such parties in the 
action ; but any such persons may, at any stage of the 
proceedings, be added as parties thereto. This rule 
applies to trustees, executors, and administrators sued 
in proceedings to enforce a security by foreclosure or 
otherwise (i). 

Several parties Where there are numerous parties having the same 
with same interest, any one of such persons may sue or be sued, 
or be authorized by the Court to defend such action 
on behalf of the others Qc) ; and where in any case 
there is a doubt who may be entitled as heir-at-law 
or next of kin, some person may be appointed by the 
Court to represent such person or persons (J). 

Consolidation Actions in any Division or Divisions may be con- 
cf actions. golidated by order of the Court or a Judge in the 

(/) Order xvi. r. 5. {g) Ibid. r. 6. 

(A) Ibid. r. 7. 

{Tih) Honduras, &c., Go. v. Tmher, 2 Ex. D. 307. 
m Order xvi. r. 8. 

\k) Order xvi. rr. 7, 9. Temperton v. SusseU (1893), 1 Q, B. 435 ; 
62 L. J. Q. B. 300 ; Wood v. McCarthy (1893), 1 Q. B. 775. 
(I) Order xvi. r. 32. 
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manner before in use in the Superior Courts of Oommon 
Law, and this may be done at the request of either 
-plaintiff or defendants (m). This is nothing new ; when 
several actions are brought by the same plaintiff against 
several defendants, and the questions in dispute and 
•the evidence to be adduced are the same in all, 
"the plaintiff will, though there is no joint liability, 
be put to his election in which one he will pro- 
■ceed, and proceedings in the rest will be stayed on origin of 
the defendants in the other actions submitting to be P™""""- 
bound by the verdict in the one trial. This practice, 
it is said, was originally introduced by Lord Mansfield 
in actions against underwriters in insurance cases, 
and the idea is to save useless expenditure. When 
necessary the actions will be divided into classes, and 
all but one in each class stayed, and where a number 
■of plaintiffs have commenced several actions against 
the same defendant the Court may under its general 
jurisdiction on the application of the plaintiffs enlarge 
the time for taking the next step in the rest of the 
actions until one of them has been tried as a test 
■action. In ejectment cases, where the title is the 
same, several actions will be consolidated or dealt 
with in this manner ; and as a modern instance of the 
extension of the practice of consolidation may be noticed Libel Act, 
the provision of the Libel Act, 1888, that where several 
actions of libel are brought against different persons for 
substantially the same libel, they may be ordered to be 
tried together. In such consolidated actions the jury 
assess the whole damages (if any) in one sum, but a 
separate verdict is taken for or against each defendant as 
if the actions had been tried separately; and if the jury 
find a verdict against the defendants in more than one 
of the actions consolidated, they apportion the damages 
between such defendants. If the Judge at the trial 
awards to the plaintiff the costs of the action, he 



(m) Order xlix. r. 8. Martin v. Martin, 102 Law Times newspaper, 
17 ; Law Students' Journal, March 1897, p. 50. 
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makes such order as he deems just for apportionment 
of costs between such defendants (n). 

Parties joined It sometimes happens that when a defendant's de- 
rfdeflnor""^ fence is put in, it is found to contain some counter- 
claim which raises questions not only between the 
plaintiff and defendant, but also between third persons 
not parties to the action. In snch a case the proper 
course is for the defendant in his defence to add a 
further title similar to the title in a statement of 
claim, setting forth the names of all such persons, and 
to deliver his defence, indorsed with the form provided, 
to them within the time within which he is required to 
deliver it to the plaintiff, and the action then proceeds 
against them in exactly the same way as if they had 
been made parties thereto, any such new party being 
entitled to appear and to deliver a reply within the 
time within which he might deliver a defence if ib 
were a statement of claim (p). A simple instance of 
this would be as follows : — A sues B ; B has a 
counterclaim against A and C on a joint contract 
.made by them. B is by this provision enabled to set 
it up in the action brought by A, bringing in in 
the manner just detailed. It is open to the parties 
against whom the counterclaim is thus made to apply, 
at any time before reply, for an order that it be ex- 
cluded on the ground that it ought not to be thus 
disposed of, but ought to be the subject of a separate 
action (q). 

Third party Again, it may happen that a person who is being 

prooe ure. ^^^^ claims in the event of a judgment being recovered 
against him, to be entitled to contribution or indemnity 
from some third person not a party to the action, or there 
may be from some other cause a question in the action 
which ought to be determined not only as between the 

(«) 51 & 52 Vict. 0. 64, sect. 5. Edison v. Dalziel, 9 Times Reports, 
334 ; Law Students' Journal, May 1893, p. 96. See further as to con- 
solidation of actions notes to Order xLix. r. 8, in Annual Practice (1897), 
904, 905 

ip) Order X.XI. rr, 11-14. {q) Order xvi. r. 15. 
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plaintiff and defendant, but, in addition, between the 
defendant and some other person. In such a case the 
defendant may, within the time for delivering his 
statement of defence, by leave of the Court or a Judge, 
issue and serve such third person with a notice of his 
claim (called the third-party notice) stamped with the 
seal of the Court, together with a statement of the 
plaintiff's claim, or, if there is not one, then with a 
copy of the writ in the action. If the third person 
desires to dispute all liability, he can enter an appear- 
ance within eight days from the serviqe of the notice, 
or after that time may be allowed to appear by the 
Court or a Judge. If the third person, after being Consequences 
served as above stated, does not appear, the effect is anoe'of'tturd'^' 
that the defendant may let judgment go, and after satis- party. 
fying it, or before satisfying it by leave of the Court or 
a Judge, enter judgment against the third party for the 
contribution or indemnity, or if the defendant goes to 
trial and loses the action, the Judge at the time may 
enter such judgment as the nature of the case may 
require for the defendant against the third party, but 
execution not to be issued thereon without leave until 
the defendant has first satisfied the plaintiff's judgment. 
If the action is disposed of otherwise than by trial, then 
again the Court or Judge has power, after the defend- 
ant has satisfied the plaintiff, to enter judgment for 
the defendant against the third party (r). If, how- Course on 
ever, the third party appears, then the defendant who t£rf*party. ' 
gave the third party notice applies to the Court or 
Judge for directions as to the mode of determining the 
questions in the action, and thereupon directions may 
be given for trying the question of liability of the third 
party, and leave may be given to him to come in and 
defend the action, and generally the Court or a Judge 
has the widest powers to act as may be desirable, and 
to decide all questions of costs as between the third 
party and the other parties to the action (s); so that 

(r) Order xvi. rr. 48-51. 

(s) Ibid. rr. 52-54. Annual Practice (1897), 434, 435. 
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Contribution 
against a co- 
defendant. 



Instance of 
third-party 
procedure. 



Death, &o., 
of parties. 



the third party may be condemned in the costs of the 
action (t). The third party cannot, however, set up a 
counter-claim against the plaintiff in the action (u), 
although he may do so against the defendant who has 
served him with the notice (v). 

Where a defendant claims to be entitled to contribu- 
tion or indemnity against any other defendant to the 
action, a notice may be issued and the same procedure 
adopted, for the determination of such question between 
the defendants, as would be issued and taken against 
such other defendant if he were simply a third party, 
but this is not to prejudice the rights of the plain tifE 
against any defendant (iv). In this case no leave of 
the Court is necessary for the issuing of the third- 
party notice (x). 

For third-party procedure to apply it is always 
necessary to show a contract express or implied to 
contribute or indemnify, or a right to contribution on 
equitable principles (y). The most simple instance of 
the practice is to be found in an action against one of 
several sureties, who, if liable, will of course require con- 
tribution from his co-sureties. It may be noticed that 
third-party procedure does not apply to proceedings 
commenced by originating summons (2). 

If in the course of an action one of the parties dies 
or becomes bankrupt, or if in any way any devolution 
of the estate or title of any party to the action occurs 
pendente lite, the action does not abate, but an order 



(«) Edison v. Holland, 41 Ch. D. 28 ; 58 L. J. Ch. 524 ; 61 L. T. 32. 

(u) Eden v. Weardale cG Co., 28 Ch. D. 333 ; 54 L. J. Ch. 384 ; 33 
W. E. 241. 

(0) Borough v. James, W. N. (1884), 32. 

(w) Order xvi. r. 55. 

Ir.) Towse V. Loveridge, 25 Ch. D. 76 ; 32 W. E. 151. 

(y) Birmingham Land Co. v. London and North- Western Bailway, 
34 Ch. D. 261 ; 56 L. J. Ch. 956 ; 55 L. T. 699; Pontifex v. Foord, 
12 Q. B. D. 152 ; 53 L. J. Q. B. 321 ; 32 W. E. 316 ; Spiller v. 
Bristol Nav. Co., 13 Q. B. D. 96 ; 53 L. J. Q. B. 322 ; 32 W.R. 670. 

{z) Re Wilson, Ait.-Gen. v. Woodhall, 45 Cb. D. 266 ; 60 L. J. Ch. 
ini . RR T, T inn 
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may, if necessary, be made ex parte for the personal 
representative, trustee, or other successor in interest (if 
any) to be made a party to the action or to be served 
with notice thereof, and such order as may be just may 
be made for disposal of the action (a). On service of 
any such order the new party must enter an appearance 
within the same time and in the same manner as 
if served with a writ of summons ; but he may apply 
within twelve days of service to discharge or vary any 
such order, and if a person is under disability and has 
no guardian ad litem, the application may be within 
twelve days from the appointment of a guardian ad 
litem, and in any such case the order does not have any 
efEect against such person until after the ezpiration of 
such period of twelve days (b). If on the death of a 
party to an action the person entitled to proceed fails 
to do so, any other party, including the person against 
whom the action may be continued, may take out a 
summons to compel him to proceed, or in default judg- 
ment may be entered for the party so applying (c). 
With regard to an infant born during action, the 
common order making him a party will not bind him 
as to proceedings before he was a party, but the Court 
can make a special order which will have that effect, 
and a supplemental action is not necessary (d). 

The fact of any such change of interest as is referred Certifying 
bo in the last paragraph, has to be certified to the interest. 
proper officer by the solicitor for the plaintiff or person 
having the conduct of the proceedings, and such officer 



(a) Order xvn. r. 1-4. In the case of the death of a party, it is not 
ahsoiutely necessary to proceed as above, for, if the cause of action 
Enrvives, a iresh writ may be issued. In a recent case a writ was 
issued, but before service defendant died. Within a year from probate 
a fresh writ was issued against the executors, but in the meantime 
the period of statutory limitation (21 Jac. 1, c. 16) had expired. Held, 
that the executors could not rely on the statute. {SwindeU v. Btdkeley, 
18 Q. B. D. 250.) 

(6) Order xvn. rr. 6, 7. 

(c) Order xvn. r. 8. 

(d) Peter v. Thomas-Peter, 26 Ch. D. 181 ; 53 L. J. C . 514. 
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makes an entry thereof in the Cause Book which is kept 
at the offices, and when it has stood' so marked for one 
year, it is at the end of that period struck out of the 
Cause Book («). 



Proceeding 
without per- 
Boual repre- 
Bentatire of 



If in any cause, matter, or other proceeding it 
appears to the Court or a Judge that any deceased 
person who was interested in the matter in question 
' has no legal personal representative, the Court or 
Judge may proceed in the absence of any person 
representing his estate, or may appoint some person 
to represent his estate for all purposes of the proceed- 
ings, on such notice to such person (if any) as the 
Court or a Judge shall think fit, either specially, or 
generally by public advertisement, and the order so 
made and any order consequent thereon binds the 
estate of the deceased person in the same manner 
in every respect as if a duly constituted legal personal 
representative of the deceased had been a party (/). 



Uniting 
Beyeial causes 
of eiction in 
one writ. 



Ejectment. 



Trustee in 
bankruptcy. 



Different causes of action existing in the same 
person or persons may be joined in the same action, 
but if it appears to the Court or a Judge that they 
cannot be conveniently tried together, separate trials may 
be ordered, and any defendant may apply, alleging 
that such causes of action cannot be conveniently 
disposed of together, and the Court or a Judge may 
order any of such causes to be excluded (cf). Except, 
however, by special leave, an action for recovery of 
land cannot be joined with any other cause of action 
except in respect of mesne profits, or arrears of rent, 
or double value, in respect of the premises claimed 
any part thereof, and damages for breach of any 
contract under which the same or any part thereof are 
held (A). Nor, except by like leave, can claims by a 



(e) Order xvii. rr. 9, 10. 
(o) Older XVIII. rr. 1, 8, 9. 



(/) Order xvi. r. 46. 



(/t) Ibid. r. 2. Hamhling v. Wallani, \V. N. (1889), p. 133 ; Law 
Students' Journal, Aug. 1889, p. 183. Tbis rule provides, however, 
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trustee in bankruptcy as such be joined with any 
claim by him in any other capacity (i). And claims by Executors and 
or against an executor or administrator as such may "■•'""'istrators. 
only be joined with claims by or against him personally 
when such last-mentioned claims are alleged to arise 
with reference to the estate in respect of which the 
plaintiff or defendant sues or is sued as executor or 
administrator (/). 

Claims by plaintiffs jointly may be joined with Joint and 
claims by them, or any of them, separately against theclSms.^ 
same defendants (k), and claims by or against husband 
and wife may be joined with claims by or against 
either of them separately (f). 

Infants must sue by next friend (m) and defend by Persons not 
guardian ad litem (n). A married woman may now g^jo^^ being 
sue and be sued as provided by the Married Women's ^"®*' 
Property Act, 1882 (o), that is to say, as if a feme ^^en. 
sole (p) ; an unconditional judgment cannot, however, 
be entered up against her, but the judgment is limited 
to her separate estate (g), unless, indeed, the judgment 
is in respect of an ante-nuptial debt, when it is other- 
wise (qq). Lunatics and persons of unsound mind sue Lunatics. 

that an action for foreclosure or redemption hliall not be deemed aa 
action for recovery of land within the meaning of the above pr, vision, so 
as to prevent a claim for delivery of possession being joined. 

(i) Order xvni. r. 3. (j) Ibid. r. 5. 

Ik) Ibid. r. 6. (/) Ibid. r. 4. 

(m) Order xvi. r. 16. (ra) Order xvi. i . 18. 

(o) Ibid. r. 16. And this even though the cau'-e of ai;tion accrued 
beforelJan.l883(WeHo»v. Wim!ow,13Q B. D. 784; 63 L.J. Q.B. 528). 

(p) 45 & 46 Vict. 0. 75, s. 1. And even though she possesses iiO 
separate estate she cannot be compelled to find security for costs {Jacob 
y. Isaac, W. N. (1885), 168). 

(g) BursiU V. Tanner, 13 Q. B. D. 691; Peris v. Mylrea, W. N. (1884), 
€4; 19 L J. (N.) 172; Pelton v. Harrison (1891) 2 Q. B. 422; 60 
L. J. Q. B. 742 ; 65 L. T. 514 ; Scott v. MorUy, 20 Q. B. D. 120 ; 57 
L. J. Q. B. 43 ; 57 L. T. 919. See as to forui of Judgment against 
a Married Woman, Annual Practice (1897), 1240, 1241. See also Married 
Women's Property Act, 1893 (56 & 57 Vict. c. 63) and particularly sect. 2, 
under which costs may be ordered to be paid out of property which is sub- 
ject to restraint on anticipation ; also thereon Hood-Barrs v. JSeriot, Law 
Journal Notes of Cases, 20th Marcli, 1897 ; Law Students' Journal, 1897. 

(w) BoUnson v. Lynes (1894), 2 Q. B. 577; 63 L. J. Q. B. 759 ; 
71 1. T. 249. 
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by their committee or by next friend, and defend by 
their committee or guardian appointed for that pur- 
pose (r). In practice a next friend or guardian ad! 
litem is usually some person closely connected with- 
the plaintiff or defendant, but there is no rule that 
this must be so. A married woman cannot act in 
Next friend either capacity (s). The next friend of a plaintiff is 
bntno'r™^'^ liable for the due prosecution of the action and for the- 
guardian. gQgjjg pf [^^ ^nd he therefore has to sign a consent 
expressing his willingness to act as next friend, which 
consent is filed with the writ (t). The guardian of a 
defendant incurs no such liability for the costs of 
defending. No order is necessary for the appointment- 
of such guardian, but on an affidavit of his fitness, 
that he has no adverse interest, and verifying his- 
consent, the appearance is received (u). 

Corporations, A Corporation sues and is sued in its corporate' 
companies, &c. j^^ame, and the solicitor by whom it defends should be- 
appointed under its common seal. Railway com- 
panies and joint stock coqapanies also sue and are sued 
in their corporate names. Certain banking and other 
companies, however, by virtue of various statutes, sue 
and are sued in the name of one of their public 
oflBcers (v). 



Matters of a 
public nature. 



Relator. 



Actions comprising matters of a public nature must 
be commenced in the name of the Attorney-General, 
the person at whose instance they are commenced, and 
who for all practical purposes is the plaintiff, being- 
called the relator. Such relator is liable for the costSj 
and therefore a written authority to the solicitor to 
act, has to be signed by him and filed on issuing the' 
writ (w). 



(r) Order xvi. r. 17. 

(«) 2hynne v. St. Maur, 34 Ch. D. 465 ; 35 W. R. 273. 
[t) Order xvi. i. 20. 

(«) Ibid. r. 18. Bee form of Affidavit, No. 8 in Appendix A., PartlL 
of Rules of 1883. Annual Practice (1897), vol. ii. 13. 
(v) See hereon. Arch. Pr. Uth ed. 1050 et seq. (w) Order xvi. i. 20. 
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A person is admitted to sue or defend as a pauper Suing m/ormii 
provided he makes an affidavit that he is not worth ^'"'^«'*- 
£25 — his wearing apparel and the subject-matter of 
the action only excepted — and that he obtains an 
opinion from counsel on a case laid before him that he 
has reasonable grounds for proceeding. The truth of the 
case sent to counsel has to be verified by the affidavit 
of the party or his solicitor. When a person is admitted 
to sue or defend as a pauper he is not liable to pay any 
Court fees, and nothing whatever must be received by 
his solicitor or counsel, and if they receive anything 
they will be guilty of contempt of Court and the pauper 
paying or agreeing to pay anything will be forthwith 
dispaupered. The Court will, if necessary, assign to 
the pauper both counsel and solicitor, who are not at 
liberty to refuse to render assistance, except on satisfy- 
ing the Court of good reason for such refusal. All 
proceedings taken for the pauper must be signed by 
the solicitor, whose duty it is to take care that nothing 
is done without good cause. Costs ordered to be What costs 
paid to a person admitted to sue or defend as a paupers, 
pauper are, unless the Court or a Judge otherwise 
direct, to be taxed as in other cases (x), that is to 
say, upon the same principle as costs are taxed in other 
cases. This rule no doubt applies to an action tried 
before a Judge alone, in which case the awarding of 
costs is a matter in the Court's discretion, but it appears 
not to apply to an action tried before a Judge and jury, 
and in such a case if the pauper succeeds he only gets 
costs on the pauper scale, that is, costs out of pocket 
and witnesses, but nothing else (y). 

Although it is usual in practice to give notice to a As to notio» 
defendant before bringing an action against him, it is 
not generally necessary. Until lately, however, there 
was one prominent instance in which such notice must 

(a;) Order xvi. rr. 22-31. 

(y) Carson v. Fkhersgill, 14 Q. B. D. 859 ; 54 L J. Q. B. 484 ; 
52 L. T. 950 ; Annual Practice (1897), 412, 413 
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have been given — viz., in an action against a justice of 
the peace for anything done by him in the execution 
of his office, in which case a month's notice prior to 
the action was required (z). But this is no longer so 
since the Public Authorities Protection Act, 1893 (zz), 
which repeals so much of any public statute as enacts 
that in any proceeding to which that Act applies notice 
Demand on of action is to be given. However, this Act does not 
wMTMit.* °' ^-Itsi" ^^^ f^ct that when any action is intended to be 
brought against a constable who has acted under a 
warrant, a demand in writing must be made for the 
perusal and a copy of the warrant six days before com- 
mencing the action against him. If this is granted 
within the time, the justice who granted the warrant 
must be joined as a co-defendant, and then the mere 
production of the warrant at the trial will entitle the 
constable to a verdict, though if the justice had no 
jurisdiction the plaintiff will recover against him ; if 
not granted within the six days, the action may then 
be commenced against the constable alone (a). 

The Vexatious By the Vexatious Actions Act, 1896 (&), it is pro- 
1896°°° " ' vided that if any person has persistently instituted 
legal proceedings without reasonable grounds, the 
Court may, on the application of the Attorney -General, 
order that no further legal proceedings shall be insti- 
tuted by such person without leave of the Court or a 
Judge, who must be satisfied that the legal proceeding 
is not an abuse of the process of the Court, and that 
there is primd facie ground for such proceeding (c). 

(a) 11 & 12 Vict. 0. 44, s. 9. 

{zz) 56 & 57 Vict. c. 61, s. 2. This Act came into force Jan. 1, 1894, 
and contains various proviaions with regard to Public Authorities, and 
repeals a number of previously existing statutes. 

(o) 24 Geo. IT., o. 44, s. 6. 

(6) 69 & 60 Vict. c. 51. 

(c) See Re Chafers, 41 Solicitors' Journal, 228 ; Law Students' Journal, 
March 1897, p. 49. 
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PAET 11. 

OF THE PEACTICB AS SPECIALLY OCCURRING 
IN THE QUEEN'S BENCH DIVISION. 



CHAPTER I. 

PHOCEEDJNGS TO APPEARANCE. 

Proceedings are commenced by an action (a), which. An action, 
is defined as the means of recovering in a Court of 
Justice what is due and owing to oneself (&). The 
first step in an action is a writ of summons (c), which Writ of 
may be issued in London, or (except in Probate cases) 
in a District Registry (d). This writ is tested in the 
name of the Lord Chancellor, or if that oflRce is vacant, in 
the name of the Lord Chief Justice of England, and bears 
date on the day it is issued (e), and it specifies the 
Division to which it is intended that the action should 
be assigned (/). It states the plaintifi's and defend- 
ant's names, and summonses the defendant to appear. 
If the writ is issued from a District Registry, and the 
defendant neither resides nor carries on business with- 
in the District, there must be a statement on the face 
of the writ that he has the option of appearing in the 
District Registry or at the Central Ofl5ce, and if he 
does reside or carry on business within such District, 



(a) Order i. r. 1. 

(6) Brown's Law Dictionary, 2nd ed. p. 11, tit. "Action." 

(c) Order n. r. 1. See forms in Appeudix II. hereto, post, pp. 300, 301. 

U) Order V. r. 1. 

(«) Order ii. r. 8. (/) Order v. i . 5. 
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then the statement must be that the defendant must 
appear in the District Eegistry(^). Every writ is 

Indorsements endorsed with short particulars of the plaintiflf's claim, 

o aim. g^ ^g ^^ show the defendant at once the nature of the 

demand made against him, and in proper cases with 
the special indorsement presently mentioned Qi). The 

Of address address (i) of the plaintiff and the name and 

° P *^" ■ address of the solicitor issuing the writ must also be 
indorsed, and if he is an agent, then the two names 

Of address must be indorsed. There must also be indorsed an 
address for service, which if the writ is issued from 
London must be within three miles of the principal 
entrance of the Central Hall at the Eoyal Courts of 
Justice ; and if from a District Eegistry, within the 
jurisdiction of such registry ; and if defendant does not 
reside within the registry, then in addition an address 
within three miles of the principal entra-nce of the 

When plaintiff Central Hall at the Royal Courts of Justice. If the 
person, pig^j^^jg- g^gg ^jj person, then he must indorse upon the 
writ his place of residence and occupation, and if that 
is more than three miles from the principal entrance 
of the Central Hall at the Royal Courts of Justice, 
then also an address for service within that distance ; 
and if the writ is issued from a District Registry, and 
he resides beyond it, then an address for service within 
the registry, and when the defendant does not reside 
within the registry, then, in addition, an address with- 
in three miles of the principal entrance of the Central 

^ep^^e^eit&tive Hall at the Royal Courts of Justice {k). If the plain- 
tiff sues, or the defendant or any of the defendants is 
sued, in a representative capacity, the indorsement 
must show in what capacity the plaintiff or defendant 

Liquidated sues Or is Sued (Z). If the writ is for a debt or 
liquidated demand only, the amount claimed for debt 

{g) Order v. rr. 3, 4. (h) Order in. rr. 1-3, 

(i) The address must be his place of residence and not merely his 
place of business, unless in the case of a firm, when the business address 
IS sufficient. {Stay v. Sees, 24 Q. B. D. 748 ; 59 L. J. Q. B. 310 : 63 
L T. 49.) 

(It,) OrJer iv. (I) Order m. r. 4. 
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and coats respectively must be indorsed, and also a 
notice that upon payment thereof within four days 
after the service (or in the case of a writ not for service 
within the jurisdiction within the time allowed for 
appearance), further proceedings will be stayed. If 
defendant does so pay, he is nevertheless entitled to 
have the costs he pays taxed, and if more than one- 
eixth is disallowed, the plaintiff's solicitor pays the 
costs of taxation (m). After service the person serving After service, 
the writ must within three days indorse on it the day 
of the month and week of the service thereof, other- 
wise the plaintiff cannot on non-appearance of the 
defendant, except by special leave (?i), proceed to 
judgment by default as detailed in the next chapter, as 
every affidavit of service of the writ must mention the 
day on which this indorsement was made ; and this 
rule applies not only where personal service has been 
■effected, but also to a case of substituted service (o). 
In Appendix II. will be found the form of a writ of 
aummons. 

If the plaintiff seeks only to recover a debt or Special 

g..-i,i-, T • . . /v indorsement 

liquidated demand in money, arising (a) upon a under Order 
contract express or implied, or (b) on a bond or con- ™' '• ®' 
tract under seal, or (c) on a statute for some fixed sum 
other than a penalty, or (d) on a guarantee where the 
claim against the principal is a fixed sum, or (e) on a 
trust (p), and also (f) in actions for recovery of land 
^with or without a claim for mesne profits) by a land- 
lord against his tenant whose term has expired, or 
been duly determined by notice to quit, the writ may 



(m) Of'ler iii. r. 7. 

(») Shepherd v. Silcock, W. N. (1886), 84 ; Law Students' Journal 
f(1886), ill. 

(o) Ord r IX. r. 15. 

(p) Thus, testator's estate is given to trustees upon trust to realise and 
pay therenut to A £1000, &c. &o. Here A, instead of suing for 
administration, might issue a writ in the Queen's Bench Division specially 
indorsed to recover £1000. He might also add a claim for interest at 
4 per cent, per annum from the end of a y»ar from testator's death. 
(^Hamilton v. Brogdon, 60 L. J. Ch. 88.) 
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at the option of the plaintiff be specially indorsed with 
a statement of his claim, or of the remedy or relief 
which he claims to be entitled to (j). It should be 
noticed that case (f) is very limited in only applying 
to cases of landlord and tenant (r), and also only after 
the regular expiration of the term, or after notice to 
quit (s) ; and it has been held that it does not apply 
in the case of a claim by a landlord to enforce a forfeiture 
clause in a lease, notwithstanding that the form of such 
clause is that upon the breach occurring the lessor 
may forthwith determine the term by notice to quit, 
and that the notice to quit has been given in accord- 
ance with the terms of the clause (ss). It has also 
been held only to apply to an action brought by a 
landlord who has himself granted the lease, or to whom 
Advantages of the tenant has attorned by paying rent (i). The ad- 
mdorsement. Vantages of this Special indorsement are two — viz., 
(1) if the defendant appears the plaintiff may apply for 
leave to sign judgment, notwithstanding the appear- 
ance, under Order XIV. (u) ; and (2) no further state- 
ment of claim is required, or indeed allowed to be 
delivered, but the indorsement on the writ is to be 
deemed sufficient (-y). These points will presently be 
further noticed. It will be observed that this Rule 
says that the writ must be indorsed, onli/ with a claim 
of the nature specified, so that if anything else is joined 
it is not a good special indorsement. Thus a writ is 
not properly specially indorsed when the indorsement 
claims to recover money owing on a mortgage and also 
As to claiming asks for foreclosure (w). Nor can a claim for interest 

interest in ^ ' 

special • 

(q) Order iii. r. 6. See form of writ in such a case in Appendix 11.- 
hereto, post, p. 301. 

(r) See hereon Daubus v. Lavington, 13 Q. B. D. 347 ; 53 L. J. Q. B. 
283 ; 32 W. E. 772 ; Mumforcl v. Collier, 254 Q. B. D. 279 : 59 
L. J. Q. B. 552 ; 38 W. K. 716. 

(s) Burns v. IValford, W. N. (1884), 31 ; 19 L. J. (N.) 108 ; Man- 
sergh v. Itimell, W. N. (1884), 34 ; 19 L. J. (N.) 110. 

(ss) Arden v. Boyce (1894), 1 Q. B. 796 ; 63 L. J. Q. B. 338 ; 70 
L. T. 480. 

(i) Casey v. Hellyer, 17 Q. B. D. 97 ; 34 W. R. 337. 

(m) Post, p. 66. (m) Post, p. 75. 

(w) Imbert-Terry v. Carver, 84 Cli. D. 506 ; 35 W. R. 328. 
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be properly included in a special indorsement unless 
claimed under a contract which is duly alleged (x), or 
unless the action is on bill, note, or cheque, when 
interest is given as liquidated damages under the 
provisions of the Bills of Exchange Act, 1882 {y). 
However, if a claim is thus united which spoils the 
special indorsement amendment may be allowed («), and Provision of 
the difficulties which often presented themselves on the oourt'Euies, 
point have now been practically removed, it being pro- ^°^- ^*^*- 
vided that on an application under Order XIV., 
matters which ought not to have been included in the 
indorsement may be struck out, or the Judge may deal 
with the claim specially indorsed as if no other claim 
had been included, and allow the action to proceed as 
respects the residue of the claim (a). 

The writ having been issued, the next step is to Service of 
effect service of it In some cases the defendant's 
solicitor will accept service and undertake to appear, 
which is sufficient (J), and if having done this he does 
not then appear he is liable to attachment ; but more 
usually actual service has to be effected. When 
practicable this service is personal, by delivering to the 
defendant a copy of the writ, and at the same time pro- 
ducing to him the original (c), and it has been held that 
delivery of a copy of a writ in an envelope, without inform- 
ing the defendant what it is, is not good service (cc). 
If it is made to appear to the Court or a Judge, 
by affidavit, that personal service cannot be promptly 

(X) ByUyy. Master (1892), 1 Q. B. 674; 61 L. J. Q. B. 219; 60 
L. T. 228 : Sheba Gold ilining Oo. v. Truhshaw, ibid ; Wilhs v. Wood 
(1892), 1 Q. B. 684 ; 61 L. J. Q. B. 516 ; 66 L. T. 520. 

{y) London and Universal Bank, Ltd. v. Clancarty (1892), 1 Q. B. 
689 ; 61 L. J. Q. B. 225 ; 66 L. T. 798. 

(s) J'axton V. Baird (1893), 1 Q. B. 139 ; 62 L. J. Q. B. 176 ; 67 
L. T. 6-23. 

(a) See Order xiv. r. 1 (b) being an ad.lition to the original Order xiv. 
r. 1 made by S. C. Eulo of Nov. 1893. See Annual Practice (1897), 337. 

(6) Order ix. i. 1 ; Order xii. r. 19. 

(c) Strictly speaking, the original need not be produced unless asked 
for by defendant. The practice is invariably a5 above stated. 

{cc) Banque Busse et Franfaise v. Clark, W. N. (1894) 203. Law 
Students' Journal (1895), 5. 
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effected, an order for sabstituted or other service may 
be made — e.g., on some person connected with defend- 
ant, or by sending the copy writ through the post, or 
by advertisement, &c. (d). 



Service on 
particular 
persons and 
bodies. 

Infant. 



Ijnnatic. 



'Corporation. 



Hundred, 



Eailway com- 
panies. 



Registered 
companies. 



When husband and wife are both defendants, it 
is necessary to serve them both unless otherwise or- 
dered (e). Where the defendant is an infant, the writ 
is served on his father or guardian, or if none, on the 
person with whom or under whose care he resides, 
unless otherwise ordered ; but service on the infant 
may be ordered to be good service (/). Where the 
defendant is a lunatic or a person of unsound mind, 
the writ is served on his committee or person with 
whom he resides, or under whose care he is, unless 
otherwise ordered {g). If the defendant is a corpora- 
tion aggregate Qi), the writ is served on the mayor or 
other head officer, or on the town clerk, clerk, treasurer, 
or secretary. Every writ against the inhabitants of a 
hundred is served on the High Constable, or, if none, 
on any other chief acting officer of the police, and if it 
is against the inhabitants of any county of any city 
or town, &c., not being part of a hundred or other like 
district, it is served on some peace officer thereof (i). 
Railway and other similar companies may be served by 
the writ being left at or transmitted through the post 
to the principal office of the company or one of 
their principal offices where there shall be more than 
one, or by being given personally to the secretary, or if 
no secretary, to a director of the company (_/). Com- 
panies registered under the Companies Act, 1862 (Ic), 



(d) Order ix. i. 2 ; Order x. 

(e) Order ix. v. 3. 

(/) Order ix. r. 4. As to the course to be taken on the non-appearance 
of an infant or person of unsound mind so served, see post, p. 65. 

ig) Ibid. r. 5. 

(A) This includes a Corporation incorporated by foreign statutes 
(Eaggin v. Comptoir, d-c, 23 Q. B. D. 519j. 



(i) Order ix. r. 8. 



(i) 8 & 9 Vict. 0. 16, s. 135 ; Arch. Pr. 1068. 
(*) 25 & 26 Vict. c. 89. 
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may be served by leaving the writ, or sending it 
through the post in a prepaid letter addressed to the 
company, at their registered office (I). 

There are special provisions as to the suing and Suing and 
service of partners, or of a person carrying on business partnCTs" 
in the name of a firm, which call for particular notice. 
The old practice, before the Judicature Acts, was that 
on suing a partnership firm the plaintiff must find out 
who were the members of the firm, and name them 
and serve them individually as defendants, in the same 
way that when partners were suing they had to be 
individually named. Now, however, two or more 
persona, claiming or being liable as partners and carry- 
ing on business within the jurisdiction, may sue and 
be sued in the name of their partnership firm, and Snmmons for 

, , , . • ■• 11 particulars of 

any party to an action may in such case apply by iames and 
summons for a statement of the names and addresses ^'^'if esses. 
of the persons who were at the time of the accrual 
of the cause of action partners in any such firm, to 
be furnished in such manner and verified on oath or 
otherwise as the Judge may direct (m). A person 
trading by himself as a firm, or in an assumed or 
trading name, must sue in his own name though he 
may be sued in his trading name (n). When partners 
are sued in their firm's name, if one of them is an 
infant his infancy cannot be set up as a bar, but 
the infancy, if proved, may be a good reason for 
inserting in the judgment a stay of execution as 
against the infant partner's share of the partnership 
assets (o). The words " carrying on business " do 
not include an agency, even though the name of 
the firm be painted on the doors of the office of the 



(Z) 25 & 26 Vict. c. 89, s. 62. Order ix. r. 8. White t. Land and 
Water Co., W. N. (1883), 74. 

{m) Order xLViiia. r. 1. 

(n) Mason v. Mogridge, 8 Times Law Reports, 805. 

(o) Lovdl V. Beauchamp, (1894) A. C. 607 ; 63 L. J. Q. B. 802 ; 71 
L. T. 587. 

D 
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Demand for 
names of 
partners. 



agency (^) ; but a foreign firm having a branch busi- 
ness within the jurisdiction and a partner resident 
here, may be sued in the High Court in their 
partnership name {q). Where a writ is issued in 
which the plaintiffs are suing under a firm name, 
the defendant may demand in writing the names and 
places of residence of the person or persons constituting 
the firm, and all proceedings may, on application, be 
stayed till furnished. When the names are so declared 
the action proceeds in the same manner, and the same 
consequences follow, as if they had been named as the 
plaintiffs in the writ, but all the proceedings continue 
in the name of the firm (r). 



Service when 
persons sued 
as partners. 



Whan served 
on manager 
notice also 
must be served, 



When persons are sued as partners in the name of 
their firm, the writ is served upon any one or more 
of the partners, or at the principal place of business 
within the jurisdiction upon any person having at the 
time the control or management of the business there, 
and this even though some of the partners are out of 
the jurisdiction. It is, however, provided that if a 
partnership has been dissolved to the knowledge of 
the plaintiff before the commencement of the action, 
the writ of summons shall be served upon every person 
within the jurisdiction sought to be made liable (s). 
If the writ is served not upon a partner but upon a 
person managing or having control of the business, 
a notice in writing must also be served upon him at 
the same time, stating that he is served in that 
capacity, otherwise he shall be deemed to be served 
as a partner (<). 



Service in case 
of vacant pos- 
session of land. ' 



In the case of an action to recover land, if the 

(p) Grant v. Anderson, (1892) 1 Q. B. 108. 

(g) Shephrrd v. liirsch, 45 Ch. D. 231 ; 59 L. J. Ch. 819 ; 63 L. T. 
335 ; LyaagU v. Olarlc, (1891) 1 Q. B. 552 ; 64 L. T. 776. 

(r) Order XLViiia. r. 2. 

(s) Ibid. r. 3. 

(<) IbiJ. r. 4. As to the appearance of parties sued as partners, see 
post, pp. 57, 58, and as to execution when writ issued in this way, see 
post, p. 168. 
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possession is vacant, and service cannot be effected 
otherwise, it may be made by posting a copy of the 
writ upon the door of the dwelling-house or other 
conspicuous part of the property (m), but on such service 
judgment by default can only be obtained under an 
order which is obtained on ex parte application to a 
Master in Chambers, supported by affidavit showing 
that the premises are vacant, that personal service 
cannot be effected, and that a copy of the writ has 
been thus posted (v). 

If a defendant has reason to believe that though a Demand 
solicitor's name appears on a writ as issuing it, yet his ^^ned^by^"* 
name has been used without his authority, he may solicitor's 

, ,.. ., T n^,. authority. 

serve such a solicitor with a demand for him to state 
forthwith in writing whether it has been issued by him, 
or with his authority or privity, and, if he answers in 
the negative, then all proceedings are stayed and 
nothing further is allowed to be done without leave (w). 
A party may change his solicitor at any time during an Change of 
action by simply filing and serving a notice of such ®° '"'""' 
change, but until this is done the former solicitor is 
considered the solicitor of the party, until the final 
conclusion of the cause or matter whether in the High 
Court or Court of Appeal {x). 

When a defendant is residing out of the jurisdiction When writ 
no writ of summons can be issued against him without "g^^n'^t def end- 
leave of the Court or a Judge (li), which may be ^'i'. °°' <?^ 

. ° ^■'' •' jurisdiction. 

obtained whenever — 

(a) The whole subject-matter of the action is land 



(a) Order ix. r. 9. 

{v) Annual Practice, (1897) 269. 

(ic) Order vii. r. 1. 

(a;) Ibid. r. 3. If it is an action in the Chancery Division, then in 
addition a copy of the notice has to be left in the chambers of the Judge 
to whose court the canse is attached. 

(y) Order xi. r. 1. 
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situate within the jurisdiction (with or 
without rents or profits) ; or 

(b) Any act, deed, will, contract, obligation, or 

liability afiecting land or hereditament* 
situate within the jurisdiction, is sought to 
be construed, rectified, set aside, or enforced 
in the action ; or 

(c) Any relief is sought against any person domi- 

ciled or ordinarily resident within the juris- 
diction ; or 

(d) The action is for the administration of the- 

personal estate of any deceased person, who- 
at the time of his death was domiciled 
within the jurisdiction, or for the execution 
(as to property situate within the juris- 
diction) of the trusts of any written in- 
strument, of which the person to be served 
is a trustee, which ought to be executed 
according to the law of England ; or 

(e) The action is founded on any breach or alleged 

breach within the jurisdiction of any con- 
tract wherever made, which is to be per- 
formed within the jurisdiction, tonless the 
defendant is domiciled or ordinarily resident 
in Scotland or Ireland (a) ; or 

(f) Any injunction is sought as to anything to be 

done within the jurisdiction, or any nuisance 
within the jurisdiction is sought to be 
prevented or removed, whether damages* 



(o) The -words italicised should be specially noticed. The effect is 
that when the defendant is domiciled or ordinarily resident in Scotland 
or Ireland, leave can never be obtained to sue here. Lenders v. Anderson, 
12 Q. B. D. 50 ; 53 h. 3. Q. B. 104 ; 32 W. R. 230 ; Agneui v. Usher, 
12 Q. B. D. 78 ; 51 L. T. 752. 
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are or are not also sought in respect there- 
of ; or 

^g) Any person out of the jurisdiction is a necessary 
or proper party to an action properly 
brought against some other person duly 
served within the jurisdiction (&). 

As regards case (g), the proper course is to issue the Procedure 
writ without leave, and to serve the defendant within ^(endaut here 
the jurisdiction, and then apply for a concurrent *"'* *"°"'®'^ 
writ for service out of the jurisdiction on an affidavit 
showing that the defendant out of the j urisdiction is a 
necessary or proper party to the action, and that the 
other defendant has been duly served (c). Neither a Leave given by 
Master nor a District Eegistrar can give leave f or •'^'^'^se only- 
•service of a writ or notice thereof out of the jurisdic- Special oiroum- 
tion (d). When in any of these cases the defendant is considered ^ 
in Scotland or Ireland, and there is any Court there ^^^? *?*®?'^- 
with concurrent jurisdiction, the Court is to have land or 
regard to the comparative cost and convenience of 
proceeding here or there, and particularly in the case 
■of small demands, to the powers and jurisdiction of 
the Sheriffs Courts or Small Debts Courts in Scot- 
land, and of the Civil Bill Courts in Ireland (dd). 

An affidavit in support of an application to sue a Affidavit in 
■defendant out of the jurisdiction must show : (1) that appiioation, 
in the belief of the deponent the applicant has a right 
to the relief claimed ; (2) where the defendant is, or 
may probably be found ; (3) whether, he is a British 
subject or not; (4) the grounds on which the applica- 
tion is made ; and leave is not to be granted unless it 
.shall be made sufficiently to appear to the Judge that 
the case is a proper one for service out of the juris- 



(6) Order xi. r. 1. 

(c) Collins V. North British and Mercantile Insurance Co., (1894) 
3 Ch. 228 ; 63 L. J. Cb. 709 ; 71 L. T. 58. 

(d) Order liv. r. 12. (rfd) Order xi. r. 2. 
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diction (e). When an order is made i^ names the 
time for the defendant's appearance (/), which varies 
according to the distance from England of the place 
of the defendant's residence (//■) ; and if the defendant 
is neither a British subject, nor in British dominions, 
notice of the writ and not the writ itself, is served on 
him (f). 



When service 
may be 
effected. 



How long 
■writ in force. 



Service of a writ may be effected at any hour of the 
day or night, and on any day not being a Sunday or 
dies non, such as Christmas Day or Good Friday ; a 
writ, however, only remains in force for twelve 
months ; but where it has not been served it may, by 
leave, and before the expiration of the twelve months, 
be renewed for six months, and so on from time to 
time, on showing that reasonable efforts have been 
made to serve it, or for other good reason. This 
renewal is effected by the writ being marked at the 
proper office with a seal bearing the date of re- 
newal (A). 



Loss of writ. Where a writ has been lost, leave may be given 
for a correct copy to be sealed in lieu of the original 
writ (i). 



Concurrent 
■writs. 



Concurrent writs are sometimes issued (J). They 
are simply duplicate originals, and are usually issued 
for the sake of expedition — eg , where there are several 
defendants residing at different places (as each 'is 
entitled, as before mentioned (k), to see the original on 
service), or where it is doubtful where a defendant is 



(e) Order xi. r. 4. 

(/) Ibid. r. 5. 

Iff) A table of the times hue been settled by Regulation of 15tb 
July, 1886, which is set out in Annual Practice, (1897) 1271. 

(.9) Order xi. r. 6. 

(h) Order viii. rr. 1, 2. The only use of renewing a writ instead of 
issuing a fresh one is where the claim w ould, but for the process, be barred 
by the Statutes of Limitation. 

(t) Order viii. r. 3. 

Ij) Order vi. (/,;) Ante, p. 47 ; and note (c). 
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residing or is to be found. A writ for service within 
the jurisdiction may be issued and marked as a con- 
current writ with one for service out of the jurisdic- 
tion and vice versd(l), and this even although the 
original was in form for service only within the juris- 
diction (ni). 

The Court or a Judge may, at any stage of the pro- Amendment 
ceedings (n), allow the plaintiff to amend the indorse- ° ^" " 
ment on his writ of summons in such manner and on 
such terms as may seem just (o), and where the indorse- 
ment constitutes in fact the statement of claim, as is 
hereafter mentioned (j)), the provision as to amendment 
of statement of claim without leave applies — a matter 
which is also dealt with hereafter (j). 

Service having been effected, the next step in the Appearance, 
action is for the defendant to take the technical step 
of entering an appearance to the writ, which appear- 
ance should be entered at the Central Office or the 
District Eegistry, as the case may be (r), within eight Time for. 
days from service^ inclusive of the day of service, 
except in the case of writs issued against a defendant 
out of the jurisdiction, when the time is fixed by the 
Court or a Judge on the leave being granted to issue 
the writ, and as has been stated varies according to 
the distance of the defendant from England (s). By what it is, and 
appearance is meant the mode in which the defendant ^""^ entered. 
brings himself before the Court, and it simply consists 
in the defendant in person, or by his solicitor, giving 
in at the proper office a memorandum in writing dated 
the day of its delivery, bearing the proper Court stamp, 

(I) Order vi. r. 2. 

(m) Smallpage v. Toage, 17 Q. B. D. 644; 34 VV. B. 768. 

(») Even after judgment pronounced if not drawn up. Keith v. 
Butcher, W. N. (1884), 37. 

(o) Order xxviii. r. 1 . (j>) Post, p. 75. 

(j) Post, pp. 85, 86 : Order xxviii. i. 2. 

(r) Ante, p. 43, 44. 

(») Order xi. r. 5. See Eegulation of different times allowed in Annual 
Practice, (1897) 1271. 
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What memo- 
randum of 
appearance 
contains. 



and Bignifying that he appears, and containing the 
name of the defendant's solicitor, or stating that the 
defendant defends in person. At the same time also 
there must be delivered to the officer a duplicate of 
the memorandum, which the officer seals with the 
official seal, showing the date on which it is sealed, 
and returns to the person entering the appearance, and 
the duplicate memorandum so sealed constitutes a 
certificate that the appearance was entered on the day- 
indicated by the seal, and it is dealt with as presently 
mentioned (f). The memorandum of appearance, if the 
appearance is entered by a solicitor, must contain his 
place of business ; and if entered in London, an address 
for service not more than three miles from the principal 
entrance of the Central Hall at the Eoyal Courts of 
Justice; and if entered in a District Eegistry, an 
address for service within the district, othervdse the 
memorandum is not to be received ; and if any such 
address is illusory or fictitious, the appearance may be 
set aside on the application of the plaintiff (m). If the 
writ is issued in London, the appearance must be in 
London also ; if it is issued from a District Eegistry, 
then, if the defendant resides or carries on business 
within the district, he must appear there, but if it is 
issued in the District Eegistry, and he does not so 
reside or carry on business, he can appear either in 
London, or in the District Eegistry, and in such case, 
or if when there are several defendants one appears in 
London, the action then proceeds in London, subject to 
this, that if the Court or a Judge is satisfied that the 
defendant appearing in London is a merely formal 
defendant, or has no substantial cause to interfere in 
the conduct of the action, such Court or Judge may 
order that the action may proceed in the District 
Eegistry, notwithstanding such appearance in London('y). 
The defendant should, as before stated, appear within 



(t) Order xii. r. 8. 
[v) Ibid. rr. 1, 4-7. 



(u) Ibid. rr. 10, U. 
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the eight days, for in default thereof the plaintiff may 
proceed to judgment, as mentioned in the next 
chapter ; but if he does not appear within the eight 
days, he may still do so if the plaintiff has not yet 
signed judgment (w). An appearance by a defendant 
to the original writ stands as a good appearance to an 
amended writ (wiv). 

The defendant should also on the day on which he Notice of 

. ^ -i !■ . appearance, &o, 

enters an appearance to a writ oi summons, give 
notice of his appearance to the plaintiffs solicitor, or, 
if the plaintiff sues in person, to the plaintiff himself. 
The notice may be given either in writing served in the 
ordinary way at the address for service, or by prepaid 
letter directed to that address and posted on the day of 
entering appearance, in due course of post, and it must 
in either case be accompanied by the sealed duplicate 
memorandum before referred to {x). 

Where a party after having sued or appeared in Party si^s or 

... .. . appearing in 

person has given notice m writing to the opposite party person, and 
or his solicitor, through a solicitor, that such solicitor pfo^ij^g'a^ *"'* 
is authorised to act in the cause or matter on his behalf, solicitor. 
a.11 further proceedings are to be thereafter delivered to 
or served on such solicitor (y). 

Where persons are sued as partners in the name of Appearance 

, . „ , .,..,„.,. by partners 

their farm, they must appear individually m tneir own sued in firm's 
names ; but all subsequent proceedings continue in "*™®" 
the name of the firm (z). Where in such a case one 
person appears merely as being a partner in the firm 



(w) Order xii. i. 22. 

{WW) Eanmer v. Clifton, 42 W. B. 287. 

\x) Order xa. r. 9. But alibougkthe notice and sealed duplicate memo- 
randum are not served, ;et the appearance is not bad and judgment is not 
allowed to be signed. It is only an irregularity, and the plaintiff's course 
would be to take out a summons to strike out the appearance and for leave 
to sign judgment. This would be useless, as of course then the 
irregularity could be rectified, 

(y) Order lxvii. r. 7. 

(z) Order XLViiia. r. 5. 



Appearance 
iin( 
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sued, judgment cannot be signed in default against the 
firm nor of course against him (a). Where a person is 
served as having the control or management of a business, 
no appearance by him individually is necessary unless 
he happens to be a member of the firm sued (&). If a 
ler protest, pgraon IS served as a partner and he denies being one, 
he may enter an appearance under protest, denying that 
he is a partner (c). Such an appearance may be 
entered as of course without order or fiat, and the 
form of it runs : " Enter appearance for A.B., a person 
served as a partner, but who denies that he is a 
partner in the defendant firm of," &c. (cc). 

Appearance ^ny person not named as a defendant in a writ of 

by person not ni kit ii oi 

named in writ Summons for the recovery ot land, may by leave or the 
reo^ffror'iand!" Court or a Judge appear and defend, on filing an 
affidavit showing that he is in possession of the land 
by himself or his tenant (d). Any person appearing 
to defend any such action as landlord in respect of 
property whereof he is in possession only by his tenant, 
must state in his appearance that he appears as 
Limiting landlord (e). If a defendant in appearing to an action 

e enoe. £^^ recovery of land only claims a title to some portion 

of the property which is sought to be recovered, he may, 
in his appearance, or in a notice signed by himself or 
his solicitor, to be served within four days after appear- 
ance, limit his defence to the part in respect of which 
he desires to defend.(/). 

Things a Generally a defendant cannot take any step in an 

defendant may 

do before ^ ■■ — 

appearance. ,^ Jackson v. LitcJifield, 8 Q. B. D. 474 ; 51 L. J. Q. B. 327. 

(b) Order XLvma. r. 6. 

(c) Ibid. r. 7. As to partners suing or being sued in their firm name, 
see ante, p. 49, and as to execution when partners are so sued and 
judgment obtained, see post, p. 168. 

(f) Annual Practice, (1897^892 ; notes to Order 48u, rule 7. 
_ (d) Ord^r xil. rr. 25, 27. To prevent fraudulent recoveries of posses- 
Bion by collusion with the tenant ol the land, it is provided by 15 & 16 
Vict. c. 76, s. 209, that all tenants shall, on pain of forfeiting three years' 
rack rent of the premises, forthwith give notice to their landlords of any 
writ in ejectment delivered to them or coming to their knowledge. 

(c) Order xii. r. 26. (/) Ibid. rr. 28, 29. 
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action before appearance, but he may, however, without 
appearance apply to the Court to set aside service cm 
him of the writ, or to discharge the order authorizing 
such service (g). This might occur where he contends 
that, being out of the jurisdiction of the Court, leave 
to issue the writ has been improperly obtained. A 
defendant may also pay money into Court before 
appearance (h), or apply for trial of the action in the 
County Court (i), or interplead (k). 

Proceedings under the Bills of Exchange Act, Proceedings ■■ 
1855 (Z), though they cannot now take place in the ]^ohaiige Act, 
High Court, should still, however, be referred to. Under ^***- 
that Act, it was enacted that when a bill of exchange or 
promissory note (which words included cheques) was not 
more than six months overdue, a writ might be issued, 
the time to appear to which was to be twelve days, and 
•which writ must be personally served on the defendant, 
who could not appear thereto as a matter of right, but 
only by obtaining leave to do so from a Judge within the 
twelve days limited for appearance, which leave would 
be granted on his paying into Court the sum indorsed 
upon the writ, or satisfying the Judge by affidavit that 
he had some good defence. This leave might be 
granted on such terms as to security or otherwise as 
to the Judge might seem fit(m). If the defendant 
obtained leave and duly appeared, the proceedings went 
on as in other actions. 

The advantage of this Act at the time it was passed Advantage of 
was great, for it prevented a defendant in such cases * ° ' 
from unduly delaying the plaintifiF. Under the practice 
then existing, any defendant by simply appearing could 
put it upon the plaintiff to proceed throughout all the 
different stages of the action, which was a great hard- 
ship upon a plaintiff where the defendant had no real 



ig) Order xu. r. 30. (/i) See post, p. 97, 98. 

(i) See post, pp. 113, 114. {k) See post, pp. 121-1 

(I) 18 & 19 Viot. c. 67. (m) Ibid. s. 2. 
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defence. This was specially apparent in the case of 
actions on bills, notes and cheques — hence the Act. 
However, after the coming into operation of the 
Judicature Acts, by reason of the provisions of Order 
Jeason of its XIV. (w), there no longer remained any reason for the 
iiBuee. special procedure under the Bills of Exchange Act, and 

it was considered advisable that no more writs should 
be issued under it. It is therefore now provided that 
no writ shall be issued under the Bills of Exchange 
Act (o), and by the Statute Law Revision Act, 1883 {p}, 
[ts repeal. the Act is now repealed, though by reason of section 7 
of that statute its provisions may still be taken ad- 
vantage of in County and other inferior Courts. 

To return, the defendant having appeared, the 
subject of pleadings must be considered, but first it 
will be advisable to deal with the subject of judgment 
in default of appearance, and applications under Order 
XIV., and this is done in the next chapter {q). 

(m) See poet, pp. 66, 67. 

(o) Order ii. r. 6. 

(p) 46 & 47 Vict. 0. 49. 

(q) At the commencement of this chapter it was stated that pro- 
ceedings are commenced by an actiun, which is strictly correct ; but it is 
advisable here to notice the process of replevin, in which certain steps 
are taken prior to the action. Keplevin is the re-delivery of goods 
wrongfully taken from a person, occurring usually in cases of wrongful 
distress. The modus operandi is for the person whose goods are wrong- 
fully taken to apply in the first instance to the Registrar of the District 
County Court, and before him enter into a bond with sureties, which is 
called the replevin bond. If the person desires to commence his action 
in the High Court, the conditions of the bond are to commence the 
action within one week, and to prosecute the same with due effect, to 
prove before the Court that he had good ground for believing either that 
£ome question of title was involved, or that the rent or damage exceeded 
£20, and to return the gocds if their return is ordered. If, however, the 
action is to be commenced in the County Court, the conditions of the 
bond are only to commence the action within one month, and to 
prosecute the same with due efiect, and to return the goods if their 
return is ordered. On the bond being given the goods are returned to 
the person giving it (called the replevisor), and he commences the action, 
£0 that the defendant in the action is to a certain extent in the position 
of a plaintiff in an ordinary action (51 & 52 Vict. c. 43, as. 134-136). 
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CHAPTER II. 

JUDGMENT IN DEFAULT OF APPEAEANCE, AND APPLICATIONS 
UNDER ORDER XIV. 

The writ of summons, as has been stated in the last Default of 
chapter, requires the defendant to enter an appearance "■pp^*™""®- 
within eight days from service. If the defendant does 
not obey this by appearing, the plaintiff's next step is 
to proceed on his default, but the courses he can take 
differ according to the nature of the writ issued, and 
therefore each must be considered separately. 

First. — The writ may have heen indorsed for a Non-appear- 
liquidated demand, either specially or otherwise. In this for liqnidatea 
case, if the defendant does not appear within the eight amoimt- 
days, the plaintiff may file an aflSdavit of service, and of 
the indorsement of the fact of the service on the writ 
within three days afterwards, and on this he may at 
once sign final judgment and issue execution ; if there 
are several defendants, and some one or more only do 
not appear, he may sign final judgment and issue 
execution against the defendant or defendants not 
appearing, and proceed with his action against the 
other or others appearing. This judgment may be 
for any sum not exceeding the sum indorsed on the 
writ, with interest at the rate specified, or, if no rate 
specified, at the rate of five per cent, per annum to the 
date of judgment, and costs (a). Where after writ Payment after 

writ. 

(a) Order xiii. rr. 2-4 In London cases where the amount recovered 
is over £50 the costs allowed are £4 14s., and in country cases £5 6s. 
Wbere the amount recovered is £20, but not exceeding £50, in London 
cases the costs allowed are £4, and in country cases £4 12s. Iti however, 
the action is on a bill, note, or cheque, and the amount recovered is £20, 
but not exceeding £50, the costs allowed in London cases are £3 17s. Wd., 
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issued the defendant pays part of the debt judgment 
must only be signed for the balance, and if signed for 
the original amount the defendant is entitled to have 
the judgment set aside ; and if the whole debt is paid 
after issue of the writ the plaintiff is still entitled to 
sign judgment for the costs (aa). 

inai and' By a final judgment is meant one which is complete 

idgment""^ and requires no further act to be done to perfect it ; 

an interlocutory judgment is one requiring something 

further. 



udgment by 
Bfault in 
istrict 
!gistry. 



When a defendant fails to appear to a writ issued 
out of a District Registry, and he had the option of 
appearing there or in London (6), judgment by default 
of appearance cannot be entered until after such time 
as a letter posted in London on the previous evening, in 
due time for delivery to the plaintiff on the following 
morning, ought in due course of post to have reached 
him (c). 

fon-appear- Secondly. — The writ may he, not for a debt or liqui- 

re viniiqui-°°° dated demand, but for detention of goods and pecuniary 
Eited damages, damages, or either of them. Here, on non-appearance 
within the eight days, the plaintiff may, on affidavit of 
service, at once sign interlocutory judgment, and then 
issue a writ of inquiry with a view to final judgment ; 
or instead of a writ of inquiry the damages may be 
ascertained in any way in which the Court or Judge 
may direct (cZ), e.g., by referring the matter to one of 
the Masters ; and in particular it is provided that if 
the question is one of an amount which is substantially 
a matter of calculation, it is not necessary to issue 
a writ of inquiry, but a reference to an officer of the 



and in country oases £4 4s. In cases, however, in which substituted 
service of the writ is allowed £1 further is added to the above amounts, 
or if the amount recovered exceeds £50, the whole costs may at the 
option of the plaintiff be taxed. As to costs under Order xiv. see post, 
p. 67, note (c). 

{aa) Evghes v. Justin, (1894) 1 Q. B. 667 ; 63 L. J. Q. B. 417 ; 
70 L. T. 365. (b) See ante, pp. 43, 44. 

(c) Order xiii. 11. {d) Ibid. r. 5. 
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Court is the proper course (e). In all cases in which Bate to which 
damages are to be assessed in respect of any continuing ae^S.'"''^ 
cause of action, they are to be assessed, not merely 
down to the date of the issuing of the writ, but down 
to the time of the assessment (/). 

In the case of a writ coming under this second head, Severaidefend - 
where there are several defendants, some only of whom *" ^' ■ 
appear, the plaintiff may sign interlocutory judgment 
against those not appearing, and the damages or value 
of the goods may be assessed against them at the same 
time as the trial of the action against the other defend- 
ants, unless otherwise ordered (^). 

Where the writ is indorsed so as partly to come. Where writ 
under this second head and partly under the first, and d°bTand for 
any defendant fails to appear, the plaintiff may enter "Jamages, &o. 
final judgment for the liquidated amount and costs, and 
interlocutory judgment for the residue, and may proceed 
as before detailed with regard to each separate part (A). 

A writ of inquiry is a writ issued to a sheriff after writ of 
interlocutory judgment, commanding him to summon '"^""y- 
a jury and assess the amount of the damages. The 
under-sheriff usually presides at the assessment, and 
after the verdict is given the sheriffs return to the 
writ is made, and immediately thereafter on its pro- 
duction final judgment may be signed, unless the officer 
who presided certify that in his opinion judgment 
ought not to be entered until the defendiant has had 
an opportunity to apply to the Court to set the finding 
aside and grant a new writ of inquiry (i). Notice of 
executing the writ of inquiry must be given to the 
defendant, or if he has appeared by solicitor, then to 
his solicitor, and the notice must be of the same length 
of time as an ordinary notice of trial (^). If it is 
intended to attend the inquiry by counsel, notice to 

(e) Order xxxvi. r. 57. (/) Order xxxvi. r. 88. 

(g) Order xiii. r. 6. (A) Ibid. i'. 7. 

(i) 1 VVm. IV"., 0. 7, H. 1 ; Order xLi. r. 7. {k) Ten days. 
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that efEect should also be given, otherwise the costs of 
counsel will not be allowed. At the hearing of the 
inquiry all the plaintiff has to prove, or the defendant 
is permitted to controvert, is the amount of the damages, 
for the cause of action is admitted (l). 

Thirdly. — The writ onay he for the recovery of land. 
Here if the defendant does not appear within the eight 
days, or appearing limits his defence to part only of 
the land (m), the plaintiff on aflSdavit, as in the other 
cases, may sign judgment for the land or the part 
thereof to which the defence does not apply (n) ; and 
where the plaintiff has in addition indorsed a claim for 
mesne profits (o), arrears of rent, double value or 
damages for breach of contract or for wrong or injury 
to the premises claimed, the plaintiff may as to them 
proceed as already pointed out in respect of money 
claims indorsed (p). 

Where an action is for a penalty on a bond {q), and 
the defendant does not appear, the proper course for the 
plaintiff to take is to assign breaches of the bond, by 
delivering a suggestion thereof to the defendant or his 
solicitor, and then issue a writ of inquiry before the 
sheriff to assess the damages (r). 

In some cases a defendant may, by oversight or 
from some other reason, have omitted to appear to a 
writ within the proper time, and the plaintiff may have 
accordingly signed judgment. Notwithstanding this 
the Court or a Judge has power to set aside or vary 
such judgment upon such terms as may be just(s); 

(I) Arch. Pr. 14th ed. 1331-1S40. See also the provision of Order 
ixxvi. r. 56. (m) See ante, p. .18. 

(n) Order xiii. r. 8. The plaintiff cannot here sign judgment for his 
costs, the reason being that he might name as defendants persons who 
do not claim any interest, and who are not in possession (Arch. Pr. 1216. ) 

(o) Mesne profits are intermediate profits, that is, profits which have 
accrued between two given periods ; Brown's Law Dictionary, 2nd ed. 
p. 343, tit. "Mesne." (p) Order xiii. r. 9. Ante, pp. 59, 60. 

(?) 8 & 9 Wm. III., c. 11, 8. 8. 

(r) 3 & 4 "Wm. IV., c. 42, s. 16. Order xlii. r. 14. 

(*) Order xui. r. 10 ; Order xxvii. rule 1^, 
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%ut this is a power only exercised in practice if the de- 
fendant can show a good defence on the merits, and it 
will usually be on the terms of his paying the costs of 
the judgment obtained against him by reason of his 
■default, and other terms may be imposed upon him, as 
he is only let in to defend by the leniency of the 
'Court (ss). 

When a defendant who has not appeared is an infant, Non-appear- 
•or person of unsound mind (t) not so found by inquisi- fant or persoa 
tion, the plaintiff cannot sign judgment as in ordinary of unsound 
•cases, but he must apply to the Couit or a Judge that 
:some proper person may be assigned guardian by whom 
«uch infant or person of unsound mind may defend the 
•action. In support of such an application he must 
■show that the writ was duly served, and that after the 
time for appearance, and at least six days before the 
tearing, notice of such application was served upon or 
ieft at the dwelling-house of the person with whom or 
■under whose care such defendant was at the time the 
writ was served ; and also, if an infant, served upon or 
left at the dwelling-house of the father or guardian of 
such infant, unless at the hearing of the application 
this latter point is dispensed with (u). 

A judgment by default is dated as of the day on Date of 
which the requisite documents are left with the proper d"ffS™' ^ 
oflScer for the purpose of the entry of the judgment, and 
the judgment takes effect as from that date(»). 

Defendants often appear to actions, notwithstanding Appearance 
that they may not have any real defence, for the purpose defence"" 
of gaining time, or for other reasons. Under the old 
practice, before the Judicature Acts, this frequently 
worked great injustice to plaintiffs, for it was necessary 



(as) See note to Order xxvii. r. 15 in Annual Practice (1897), 590. 
(t) As to the service of the writ in such case, see ante, p. 48. 
{u) Order xiii. r. 1. 
iv) Order ii-i. r. 4. 

E 
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to go on through all the steps in the action and 
ultimately have the action tried before judgment could 
be obtained. This is so, and necessarily so, still in 
actions for unliquidated demands, for there at any rate 
the question of amount may always be in dispute j 
but a very important practice is now allowed, chiefly 
in cases of liquidated demands (w). This is by 
proceeding under Order XIV., (r) by which it is 
provided that when a defendant appears to a writ of 
summons specially indorsed under Order III. rule 6 (y), 
the plaintiff may, on affidavit made by himself or any 
other person who can swear positively to the facts, 
verifying the cause of action (z) and the amount 
claimed (if any), and stating that in hie belief there is 
no defence to the action, apply to the Judge for 
liberty to enter final judgment for the amount 
indorsed on the writ with interest (if any) or for the 
recovery of the land (with or without rent or mesno 
profits), as the case may be, and costs. This 
application is made by -summons returnable not less 
than four clear days after service, and a copy of the 
affidavit on which it issues, and any exhibits thereto, 
must be served with it. On the return of the 
summons the Judge may, unless the defendant by 
affidavit, by his own vivd voce evidence, or otherwise, 
shall satisfy him that he has a good defence to the 
action on the merits, or disclose such facts as may be 
deemed sufficient to entitle him to defend, or (except 



iw) As to the former proceedings under the Bills of Exchange Act, 
1855, see ante, p. 59. _ (x) Order xiv. r. 1. 

(y) As to when a writ may be specially indorsed, see ante, pp. 45, 46. 
Observe that the joining of other matters that cannot properly be in- 
cluded in a special indorsement is not now fatal, but the other matter 
may be struck out, or the Judge or Master may proceed as if it had not 
been included, and may allow the action to proceed as respects the 
residue of the claim (Order xiv. r. 1, par. h ; ante, pp. 46, 47). 

(z) If the defendant is a married woman it was formerly necessary 
for the special indorsement to allege that she was and is possessed of- 
separate estate, and for the affidavit in support of the summons to depose 
to this fact {Southern CompaTm's Bank v. FarqvJiar, 34 Solrs. Jour. , 
182 ; Law Students' Journal, Feb. 1890, p. 31) ; but this is no longer 
so, by reason of the Married Women's Property Act, 1893 (56 & 57 
Vict. c. 63, B. 1), in the case of contracts made since that Act. 



AND APPLICATIONS UNDER ORDER XIV. 67 

in a claim for the recovery of land) shall offer to 
bring into Court the amount indorsed on the writ (a), 
make an order empowering the plaintiff to enter judg- 
ment accordingly notwithstanding the defendant's 
appearance. The Judge may, if he think fit, also Ordering 
order the defendant, or in the case of a corporation oF^^ry^!*'"" 
any officer thereof, to attend and be examined on oath, 
or to produce any leases, deeds, books, or documents, 
or copies of or extracts therefrom. The plaintiff then, Costti on judg- 
if he obtains an order, signs judgment and taxes his orde/xivr 
costs (6). If, however, he recovers less than £20 he 
will get no costs without a special order ; and if he re- 
covers that amount, but not exceeding £50, he will 
only be entitled to such costs as he would have been 
entitled to if the action had been brought in the 
County Court, unless, indeed, he has obtained his order 
for judgment within twenty-one days of service of the 
writ, or within such further time as may be ordered by 
the High Court or a Judge thereof, when it is now 
provided that he shall be entitled to costs according to 
the scale for the time being in use in the Supreme 
Court (c). If it appears that, although there is a 
defence to part of the plaintiff's claim, to another part 
there is not, judgment may be forthwith given for the 
part to which there is no defence, and one defendant 

(a) The Judge is not bonnd to give leave to defend merely because of 
an offer to pay into Court [Crump v. Cavendish, 5 Ex. D. 211). 

(J) Order XIV. rr. 1-6. 

(c) 51 & 52 Vict. 0. 43, s. 116. This means that if the plaintiff re- 
covers £20 or upwards, but not exceeding £50, and this not within 
twenty-one days or such further time as may be allowed, he only gets 
County Court costs, and that the costs will, as formerly, be a fixed sum 
without any taxation, viz., £6 10s. in a town and £7 in a country case, 
or if the action is on a bill, note, or cheque, not more than six months 
overdue, £3 17s. lOd. in a town case and £4 4s. in a country case, these 
having been settled as the proper amounts ; but that if the order for 
judgment is obtained within the twenty-one days or such further time as 
may be allowed, then the costs are to be taxed in the ordinaiy manner. 
It has been held that if within twenty-one days the plaintiff recovers 
under Order xrv. a sum of £20 or upwards and then afterwards at the 
trial in the High Court or the County Court recovers a further amount, 
though the total is not exceeding £50, yet he gets High Court costs 
(Barker v. Sempstead, 23 Q. B. D. 8 ; 58 L. J. Q. B. 369 : 60 L. T. 
640). But this is not so where he recovers under Order xiv. less than 
£20 ( Wilson v. Statham (1891) 2 Q. B. 261 ; 60 L. J. Q, B 725). As to 
costs on judgments in default of appearance, see ante, p. 6', note [a). 
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may be allowed to defend, while judgment may be 
Different given against another (c?). Practically on any application 
mTyZfolf' under Order XIV., the Judge may adopt one of three 
courses — viz., (1) He may order judgment; (2) He 
may refuse the application, giving to the defendant 
unconditional leave to defend ; or (3) He may give 
defendant leave to defend on terms, such as paying 
money into Court. In addition to this it is provided 
that on a summons under Order XIV., with the 
consent of all parties, the action may be disposed of 
finally and without appeal in a summary manner (e). 
It may be noticed that as a general rule on a summons 
under Order XIV. the Masters do not receive 
affidavits in reply ; they act simply on the plaintiff's 
affidavit filed in the first instance, and the defendant's 
affidavit in opposition ; they have, however, a discretion 
on the point (/). 

There is always an appeal on a summons under 
Order XIV. from a Master, or a District Eegistrar, to 
a Judge in Chambers. No appeal lies from an order 
of a Judge giving unconditional liberty to defend, but 
a further appeal does lie in other cases from the Judge 
to a Divisional Court, and from thence to the Court of 
Appeal (//). 

Order XIV. is much liable to be put to a wrong 
use, for plaintiffs not unfrequently apply under it 
when they ought not. It should, however, be observed 
that the costs of all such applications are to be 
dealt with on the hearing of the application, and 
the Judge may order by, and to whom, and when the 
costs shall be paid, or may refer them to the Judge at 
the trial. And it is specially provided that if a 
plaintiff applies under this Order where the case is not 
within it, or where, in the opinion of the Judge, he 
knew that the defendant relied on a contention that 
would entitle him to unconditional liberty to defend, 

(d) Order xtv. rr. 4, 5. (e) Ibid. r. 7. 

(/) Botherham v. Priest, 49 L. J. Q. B. 104. 
(//) 57 & 58 Vict. 0. 16, s. 1. 
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the application shall be dismissed with costs, to be paid 
forthwith. If no order as to costs is made, and no 
trial subsequently takes place, the costs are costs in the 
cause (g). Furthermore, Order XIV. is often a failure, 
because the defendant succeeds in making out such a 
prirnA facie defence that the Judge feels bound to 
give liberty to defend. To meet such cases as this, 
however, and generally to facilitate the obtaining of a 
speedy determination of actions in which applications Speedy trial 
are made under Order XIV., it is now provided that ™hen leave* to 
where leave, conditional or unconditional, is given to dsf™d given, 
defend, the Judge shall have power to give all direc- 
tions as to the further conduct of the action, and may 
order the action to be forthwith set down for trial. It 
is also provided that a special list is to be kept for the short cause 
trial of causes in which leave to defend has been '^*' 
given under this Order, and in which the Judge is of 
opinion that a prolonged trial will not be requisite, and 
the Judge may, if he thinks it advisable, order any such 
action to be pat into such list (A). This power is 
somewhat extensively used, and appears to work well 
in practice. 

A party may, notwithstanding his appearance, at Consents to 
any time consent to judgment, but when a defendant '" ^"^^^ ' 
has appeared by solicitor no order for entering judg- 
ment can be . made by consent except through the 
solicitor (i) ; and when the defendant has appeared in 
person no such order can be made unless the defendant 
attends before a Judge and gives his consent in person, 
or unless his written consent is attested by a solicitor 
acting on his behalf, except in cases where the 
defendant is a barrister, conveyancer, special pleader, 
or solicitor (y). 

{g) Order xiv. r. 9. It has recently been held that if on the hearing 
of an Order xrv. summons the Judge makes the costs " costs in the cause," 
the Judge at the trial has no power to vary this order [Koosen v. Base, 
Law Journal Notes of Cases, 13th March, 1897, p. 148 ; Law Students' 
Journal, April 1897). (h) Ibid. r. 8. 

(iS) Order xli. r. 9. (j) Ibid. i. 16. 
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CHAPTER III. 

PROCEEDINGS FROM APPEARANCE TO THE CLOSE OF 
THE PLEADINGS. 

The object of The pleadings in an action consist of the statements of 
pleadings. ^j^^ plaintiff and defendant respectively, and have for 
their object the showing the Court and jury the 
questions in issue between the parties, and the facts 
Trial without on which they respectively rely. There are usually 
pleadings. always pleadings in all actions which proceed to trial, 
but it is nevertheless now always open to a plaintiff to 
determine at the time of issuing his writ that he will 
endeavour to proceed to trial without pleadings (a). 
In this event the indorsement of the writ must 
contain a statement sufficient to give notice of the 
nature of his claim, or of the relief or remedy he 
requires, and must state that if the defendant appears 
the plaintiff intends to proceed to trial without 
pleadings, and then, if the defendant appears, the 
plaintiff must, within 10 days of such appearance, serve 
21 days' notice of trial without pleadings. If the 
defendant, however, is not satisfied to have the action 
thus disposed of, he may, within the 10 days after 
appearance, apply by summons for delivery of a 
Statement of Claim, and the Judge may, if he thinks 
fit, make an order, in which case all the ordinary 
pleadings are delivered, or the Judge may refuse the 
application and direct that the action proceeds to trial 
without pleadings, in which case he may also, if he 
thinks fit, order that either party shall deliver 

(o) Order xviiia. 
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particulars of his claim or defence. If the Judge 
orders that the action is to proceed without pleadings, 
and makes no order as to particulars, all defences are 
to be open to the defendant at the trial, subject to this 
that where the defendant has not taken out a summons 
for delivery of a Statement of Claim, he cannot at the 
trial rely on a set-off or counter-claim, or on the 
defences of infancy, coverture, fraud. Statute of 
Limitations, or discharge under the Bankruptcy Acts, 
unless he has within 10 days after appearance given 
notice to the plaintiff stating the grounds and 
particulars upon which he relies. Where particulars 
are ordered to be delivered the parties are to be bound 
by such particulars so far as regards the matters in 
respect of which the order for particulars was made (6). 

This new provision as to proceeding to trial without General points 
pleadings is but little used in practice, and it is, *^ *° ^ ^* ^^' 
of course, just as necessary as ever to consider the 
subject of pleadings, and before doing so in detail it 
will be well to observe some points affecting them all 
generally. It has been before noticed (c) that under 
the practice prior to the Judicature Acts the pleadings 
were couched in technical language involving consider- 
able repetition, and often, on account of this, running 
to considerable length. Pleadings, however, are now to To be brief. 
be as brief as the nature of the case will admit of (d), 
and to state as concisely as may be the material 
facts on which the party pleading relies, but not the 
-evidence by which they are to be proved, and must be 
divided into paragraphs numbered consecutively, each 
paragraph containing as nearly as may be a separate Divided into 
allegation, and dates, sums, and numbers must be p*™s™p s- 
expressed in figures and not in words (e). They must when printed, 
be printed, unless containing less than ten folios (/), 

(6) Order xvma. (c) Ante, p. 5. 

Id) Order xa. r. 2. (e) Ibid. r. 4. 

(/) A folio consists of seventy-two words, every figure being counted 
as a word (Order lxv. r. 27 (14).) 
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when they may be either written or printed, or partly 
Servioe. One and partly the other {g) ; and they are served by 

being delivered at the address for service, or if no- 
appearance has been entered they are instead filed with> 
the proper officer (h). Service of pleadings, notices, 
summonses, orders, or other proceedings in the course- 
of an action must be effected before 6 p.m., and oa 
Saturdays before 2 p.m., otherwise service will be- 
deemed to have been effected on the following day, op 
in the case of Saturday on the following Monday (i),. 
and no pleading can be delivered or amended during 
LongVaoation. the Long Vacation except by order (/). Pleadings- 
must be marked on the face with the date when 
delivered, and the reference to the action Qc), the- 
Division to which, and the Judge (if any) (/), to whonih 
assigned, the title of the action (m), and the de- 
scription of the pleading, and must be indorsed with 
the name and place of business of the solicitor and 
agent, if any, or the name and address of the persoa 
delivering the same, if acting in person (w) ; and in a 
pleading denying any allegation in a previous pleading 
it must not do so evasively, but must answer the point- 
in substance, and generally a fair and substantial 
General denial answer must be given (o). It is not sufficient for a 
defendant in his statement of defence to deny generally 
the grounds alleged by the statement of claim, or for 
a plaintiff in his reply to deny generally the grounds- 
alleged by a defendant by way of counter-claim, but 
each party must deal specifically with every allegation 
of fact of which he does not admit the truth, except 
damages (p), which are always to be deemed put in 

{jg) Order xix. r. 9. Qi) Ibid. r. 10. 

(i) Order lxiv. r. 11. (j) Ibid. r. 4. 

(h) That is, the year when ieeued, the first letter of the plaintiff'* 
name, and the number of the writ in the particular Division, thus — 1897 > 
H. No. 150. 

(I) This would only be in ihe Chancery Division. In the Divibion th* 
practice in which is now being coubidered, the Judge is never named. 

(m) That is, the names of the plaintiff and defendant, thus : Between. 
A. B. plaintiff' and C. D. defendant. 

{n) Order xix. i. 11. 

(o) Ibid. ,. 19. (p) Ibid. r. 17. 
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issue unless expressly admitted (q). Every allegation Matters not 
of fact in a pleading not denied specifically, or by Sd^deJmed 
necessary implication, or stated in the pleading not to a'^'^itted. 
be admitted, is to be taken to be admitted, except as 
against an infant, lunatic, or person of unsound mind 
not so found by inquisition (r), and any condition pre- 
cedent the performance or occurrence of which is 
intended to be contested, must be distinctly specified in 
the pleading of the defendant or plaintifi" as the case 
may be, and subject thereto an averment of the per- 
formance or occurrence of all conditions precedent 
necessary for the case of the plaintifi" or defendant shall 
be implied in his pleading (s). Generally, also, each Everything 
party must allege all such facts not appearing in the relied on must 
previous pleading as he means to rely on, or which, if p^eidings" 
not raised on the pleadings, would be likely to take 
the opposite party by surprise, or would raise new 
issues of fact not arising out of the pleadings — e.g., 
fraud or the Statute of Limitations (i). When a 
contract is alleged in any pleading, a bare denial of the 
contract by the opposite party is construed only as a 
denial of the making of the contract in fact, and not 
of its legality or its sufficiency in law, whether with 
reference to the Statute of Frauds or otherwise (u). 

Every pleading claiming any relief must state Claim for 
specifically the relief sought, either simply or in the ^pieadtogs. 
alternative, and it is not necessary to ask for general 
or other relief, which may always be given as the 
Court or Judge may think just, to the same extent as 
if it had been asked for (v). Any distinct claims or 
complaints are to be stated, as far as may be, separately 
and distinctly (w). 

(g) Order xxi. r. 4. (r) Order xix. r, 13. 

(a) Ibid. r. 14. 

(t) Ibid. T. 15. A B to setting out fraud, see Davy v. Garrett, 7 Ch. D. 
489 ; 47 L.J. Ch. 218 ; 26 W. E. 225. WaUingford v. Mutual Society, 
b App. Gas. 685. 

(u) Order xix. r. 20. (v) Order xx. r. 6. 

]w) Order xx. i. 7. 
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Instances of On the point that pleadings are to be stated as con- 

t^ pleSg8°^ cisely as can be, the following instances may be noticed : 
(1) Wherever the contents of any document are material 
it is sufficient in any pleading to state its effect as 
briefly as possible, without setting out the whole or any 
part thereof, unless the precise words of the document 
or any part thereof are material {x). (2) Where in any 
pleading it is necessary to allege malice, fraudulent in- 
tention, or other condition of the mind of any person, it 
is sufficient to simply allege the same as a fact without 
setting out the circumstances from which the same is to 
be inferred (y). (3) When it is material to allege notice, 
it is sufficient to simply allege it as a fact unless the 
form or precise terms of such notice are material (z). 
(4) When any contract is to be implied from a series 
of letters or conversations, it is enough to allege such 
contract as a fact, and to refer to such conversations or 
letters without setting them out in detail (a). (5) No 
person need state in his pleading a fact presumed 
by the law in his favour, or as to which the burden of 
proof lies on the other side, unless the same has first 
been specifically denied — e.g., consideration for a bill of 
exchange where the plaintiff sues only on the bill, and 
not for the consideration as a substantive ground of 
claim (J). 

Forms of Forms of pleadings are given in Appendices C, D, 

pleadings. ^^^ g ^^ ^^^ ^^^^^ ^^ ^ggg^ ^j^j^j^ ^^^ ^ ^^ ^^^^ 

when applicable, and in other cases such forms are to 

be used as nearly as applicable, and any costs occasioned 

Particulars in by prolixity are to be disallowed (c). Where in any plead- 

certain cases. . j.i- • j.i-i-ji.i.r 

mg a party relies on misrepresentation, Iraud, breach of 
trust, wilful default, or undue influence, and in all other 
cases in which particulars may be necessary beyond 

(x) Order xix. r. 21. (y) Ibid. r. 22. 

(z) Ibid. r. 23. (o) Ibid. i. 24. 

(6) Ibid. r. 25. 

(c) Ibid. r. 5. See also a set of specimen pleadings in Appendix II. 
hereto. No technical objection can, however, be raised to any pleading 
on the ground of any alleged want of form (Order xix. r. 26). 
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suoli as are exemplified in such forms, particul-ars (with 
dates and items if necessary) are to be stated in the 
pleading, provided that if such particulars are of debt, 
expenses, or damages, and exceed three folios, the fact 
must be so stated, with a reference to full particulars 
already delivered or to be delivered with the plead- 
ing (d) ; and in every case in which the cause of 
action is a stated or settled account, the same shall be 
alleged with particulars, but in every case in which a 
statement of account is relied on by way of evidence 
or admission of any other cause of action which is 
pleaded, the same is not to be alleged in the plead- 
ings (e). The signature of counsel to a pleading is Signature of 
not necessary, but where pleadings have been settled ^ ^* ^* 
by counsel, or by a special pleader, they are to be 
signed by him, and if not so settled they are to be 
signed by the solicitor for the party, or by the party 
himself if he sues or defends in person (/). 

Assuming that the action is one in which pleadings statement of 
are to be delivered, the first pleading is the statement 
of claim by the plaintifi"(^), and the delivery of a state- 
ment of claim is regulated as follows (A) : 

(a) Where the writ is specially indorsed under Eegulations 

Order III. Eule 6 (*), no further statement ill deUve!^. 
of claim shall be delivered, but the indorse- 
ment on the writ shall be deemed to be the 
statement of claim (J) ; 

(b) Subject to the provisions of Order XIII., Eule 12, 

as to filing a statement of claim in certain 



(d) Order xix. r. 6. (e) Order xx. r. 8. 

(/) Order XIX. r. 4. 

Ig) See specimen form in Appendix II. hereto, post, p. 302. 

(A) Order xx. r. 1. 

(i) Ante, pp. 45, 46. 

(j) But though no further statement of claim can be required in this 
case, the defendant may take out a summons for further and better 
particulars of the plaintiff's claim, as to i^/hich see post, pp. Ill, 112. 
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cases (yfc) when there is no appearance, no 
statement of claim need be delivered unless 
the defendant at the time of entering appear- 
ance, or within eight days thereafter, gives 
notice in writing to the plaintiff or his solicitor 
that he requires a statement of claim to be 
delivered (l) ; 

(c) If no statement of claim has been delivered and 

the defendant gives notice requiring the 
delivery of a statement of claim, the plaintiff 
shall, unless otherwise ordered by the Court 
or a Judge, deliver it within five weeks from 
the time of receiving such notice ; 

(d) The plaintiff may (except as in (a) mentioned) 

deliver a statement of claim, either with the 
writ of summons or notice in lieu of writ of 
summons, or at any time afterwards, either 
before or after appearance, notwithstanding 
that the defendant may have appeared and 
not required the delivery of a statement of 
claim : Provided that in no case where a 
defendant has appeared shall a statement be 
delivered more than six weeks after the ap- 
pearance has been entered, unless otherwise 
ordered by the Court or a Judge ; 

(e) Where the plaintiff delivers a statement of 

claim without being required to do so, or the 
defendant unnecessarily requires such state- 
ment, the Court or a Judge may make such 
order as to the costs occasioned thereby as 
shall be just, if it appears that the delivery 
of a statement of claim was unnecessary or 
improper. 

(ft) See post, p. 191. 

{I) As to time to defend in such a case, aee Order xxi. r. 7 ; post, 
p. 78. 
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The plaintiff in his statement of claim, whether Place of trial, 
contained in the indorsement on the writ or delivered 
separately, may specify where the action is to be tried, 
and if he does not state any place the trial will be in 
Middlesex — that is, at the Eoyal Courts of Justice (m), 
and this applies even although the action is one that 
has been assigned to a particular Judge (n). Where 
no statement of claim is delivered or required, the 
plaintiff may within six days after the appearance of 
the defendant serve a notice stating the place of trial, 
otherwise it will be Middlesex (o). If the action is 
one in which the plaintifE has indorsed on his writ 
a notice of intention to proceed to trial without plead- 
ings, it would appear that he will state the place of 
trial sufEciently by mentioning it in his notice of 
trial (jp). 

Whenever a statement of claim is delivered the statement of 
plaintiff may therein alter, modify, or extend his claim beyraid'*^ ^° 
without any amendment of the indorsement of the iodoraement 

. on writ. 

writ (q), provided only that thereby the whole character 
of the action is not altered (r). 

If the plaintifE, being bound to deliver a statement Default in 
of claim, does not deliver the same within the time statlmraitof 
allowed for that purpose, the defendant may at the "^^^ 
expiration of that time apply to dismiss the action, 
with costs, for want of prosecution, and on the hearing 
of such application, if no Statement of claim shall have 
been delivered, the action may be dismissed accord- 
ingly, or such other order may be made on such terms 



(m) Order xx. r. 5 ; Order xxxvi. r. 1. As to changing the place of 
trial, see post, p. 114. 

(m) Order xxxvi. r. la. As to assignment to particular Judge, see 
post, p. 190. 

(o) Order xxxvi. r. 1. 

Ip) Ante, p. 70, and see Form 16a in Supreme Court Eules of Nov, 
1893. It is presumed that if no place stated but merely notice of trial 
given, that will operate for Middlesex. 

(j) Order xy. r. 4. 

(r) Cave v. Crew, 62 L. J. Ch. 630 ; 68 L. T. 224. 
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as the Master sball think just (s). Such dismissal is, 
however, no bar to a fresh action (t). 

statement of The statement of claim being delivered, the next 
defence. pleading is the statement of defence by the defend- 

ant (w), which must be delivered within ten days 
from the delivery of the statement of claim, or from 
the time limited for appearance, whichever shall be 
last('y). A defendant who has appeared in an action 
not indorsed with a notice of intention to proceed to 
Defence where trial without pleadings, and who has neither received 
rfdain™™ nor required the delivery of a statement of claim, 
must deliver his defence (if any) within ten days after 
his appearance (w). Where a summons has been taken 
out by the plaintiff under Order XIV., the time to 
defend does not run between the taking out of the 
summons and its hearing {x), and then if leave is, on 
the hearing of the summons, given to defendant to 
defend, he must deliver his statement of defence within 
such time as shall be limited by the order giving him 
liberty to defend, or if no time is thereby limited, then 
within eight days after the order (y). 

Points to be In actions for a liquidated demand in money com- 

defe^e* '" V^^^^^ in Or^sr III. Eule 6 (z), a mere denial of the 
debt is inadmissible (a), and in actions on bills, notes, 
or cheques, a defence in denial must deny some matter 
of fact — e.g., the drawing, making, indorsing, accepting, 
presenting, or notice of dishonour of the instrument (b). 
In actions comprised in Order III. Eule 6 (c), clauses 

^ («) Order xxvii. r. 1. 

it) Re OrreU Co., 12 Ch. T). 681. 

(u) See specimen form in Appendix II. hereto, post, p. 303. 

(») Order xxi. r. 6. Anlahy v. Praetorius, 20 Q. B. D. 764 ; 57 
L. J. Q. B. 287 ; 58 L. T. 671. 

(w) Order xxi. r. 7. 

{x) Hohson V. Monies, "W. N. (1884), 8; 19 L. J. (N.) 19. 

(y) Order xxi. r. 8. • 

(z) As to which, see ante, pp. 45, 46, 

(a) Order xxi. r. 1. Copley v. Jackson, W. N. (1884), 39. 

(6) Order xxi. r. 2. 

(c) See ante, pp. 45, 47. 
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A and B, a defence in denial must deny such matters of 
fact, from which the liability of the defendant is alleged 
to arise, aH are disputed — e.(7.,in actions for goods sold the 
defence must deny the order or contract, the delivery, 
or the amount claimed ; in an action for money had and 
received it must deny the receipt of the money, or the 
existence of those facts which are alleged to make such 
receipt by the defendant a receipt to the use of the 
plaintifl:'(t^). If it is desired to deny the plaintiff's 
right in some representative capacity (e), or to deny the 
constitution of any alleged partnership firm, it must be 
done specifically (/). 

There are many Acts of I 'url lament which entitle or QonemHssno 
portriit a defendniil. to plead the gennml issue of " not jtaJlito, '''' 
guilty " only, and to give certain matters in evidence 
without specially pleading the same. Such pleas are 
still allowed in some oases (jf), but if a defendant so 
plead liii inay not pUiad any other defence to the same 
cause ol' action without special leave (A) ; and where 
by virtue of some statute special matter may be given 
in evidence under a plea simply of the " general issue," 
and tlio dolondant intends to avail himself thereof, he 
must insert in the margin of his pleading the words 
" by statute," together with the reference to the statute 
in question, and specifying whether it is a public or 
private Act, otherwise such defence is taken not to have 
been pleaded by virtue of any Act of Parliament (i). 

Notwithstanding a defendant may succeed in auoostsmaybw 
action, and thus get Mui general costs of it, if by his §efenarnUias 

^ Improporly 

denlBct mat tors. 



((/) Oiilor sxt. I'. 8. (e) So« ivnto, p. 44. 

\j) Onliir XXI, r. 5. 

(il) /'/.(/., by 21 .fiio. 1, 0. 4, 8. 1, "not guilty by Btatuto " may bo 
plcmiliiil in ponal notiimv, nnd soo liiitliov Anniinl Praotioo (18117), 582, 
unto to Oi'dor xxr, r. 19. All proviHinnH in looiil and personol aots (vllow- 
inif Buoli pldUH worn ropoolod by & 6 Viot. o. H7, b. 8, and all jirDviNidnH 
allowinL' huoIi pli'ixH in the oaNo of aiitions against public nuthoillioH woro 
roponlcd liy 06 & 67 Viot. o, 01, s. 2. 

(h) Oidrr xix. r. Vi. 

(»') Order xxi. i', 19. 
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defence he has put the plaintifl to the proof of facts 
which in the opinion of the Court or a Judge ought to 
have been admitted, the Court or a Judge may make 
such order as to the extra costs occasioned thereby as 
shall be just (J). 

Set-off and If a person who is sued has himself some claim against 

«oiiiiter-o aim. ^j^^ party Suing him, he may set this up by way of 
set-ofE or counter-claim, even although it is a claim not 
liquidated but sounding in damages ; and such set-off 
or counter-claim has the same effect as a statement of 
claim in a cross-action, so as to enable the Court to 
pronounce a final judgment in the same action both 
on the original and on the cross-claim, and if there is 
a balance in favour of the defendant to give judgment 
for the defendant for such balance (Jc). If, however, 
the plaintiff contends that the matter raised by the 
counter-claim ought not to be thus raised, but should 
be the subject of an independent action, he may, at 
any time before reply, apply to the Court or a Judge 
for an order that such counter-claim may be excluded, 
and the Court or a Judge may on the hearing of such 
application make such order as shall be iust(Z). Any 
defendant seeking to rely upon any facts as sup- 
porting a counter-claim must in his statement of 
defence state specifically that he does so by way of 
counter-claim (m). 

Counter-claim If in any case in which the defendant sets up a 

may be con- . , ^ 

tinned though counter-claim the action of the plaintiff^ is stayed, dis- 
Ltion stayed. Continued, or dismissed, the counter-claim may never- 
theless be proceeded with (n). 

No pleas in No defence is now allowed to be pleaded in abate- 

«batement. / \ « i • i 

ment (o). A plea in abatement, or dilatory plea, was 

ij) Order xxi. r. 9. And see also post, p. 89, as to a notice to admit 

facts. (Jc) Order xix. i. 3 ; Order xxi. r. 17. 

(I) Order xxi. r. 15. {m) Ibid. r. 10. 

(n) Ibid. r. 16. (o) Ibid. r. 20. 
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one of some matter not material to the merits of the 
proceeding, but technically necessary or proper — e.g., to 
the jurisdiction, or on account of the death of one of 
the parties, marriage of a female party, &c.(2>). Another 
point of old practice prior to the Judicature Acts, 
which may be mentioned, was a new assignment, which No new 
occurred where from the very general terms of the 
declaration the defendant was led to apply his plea 
to a dififerent matter to what the plaintiff had in view (j) 
— e.g., if A sued B generally for an assault, and B had 
assaulted A twice, but once it was justifiable, here B 
might choose to consider that A was suing in respect 
of the justifiable assault and plead accordingly, which 
would place A in a difficulty he could only overcone 
by new assigning. Under the present system of plead- 
ings such a state of things could now hardly arise, and 
it is also specially provided that no new assignment 
is to be used, but everything which was formerly 
alleged by way of new assignment may be introduced 
by way of amendment of the statement of claim, or by 
way of reply (r). 

If the defendant being bound to put in a statement Default in 
of defence does not do so within the proper time, the defence, 
next step by the plaintiff is to proceed on his default, 
and in the same way as we have seen that the plaintiff's 
course when the defendant does not appear to the writ, 
differs according to the nature of the claim (s), so also 
here the course differs according to what the plaintiff 
is suing for. 

Firstly. — If the 'plairdiff's claim is only for a debt or whei-e action 
liquidated demand-, and the defence is not delivered dMnand™ 
within the time allowed, the plaintiff may at once sign 
final judgment for the debt and costs to be taxed, and 

(p) Brown's Law Diet., 2nd ed. p. 3-, tit "Abatement, Pleas in." 
(q) Brown's Law Diet., p. 363, tit. " New Assignment." 
(r) Order ixni. r. 6. 
(s) Ante, pp. 61-64. 
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may issue execution against him, or if there are several 
defendants against any one of them making default (t). 

Secondly. — If the action is for detention of goods, and 
damages, or either of them, interlocutory judgment may 
be signed and a writ of inquiry issued (tt); and if there 
are several defendants, and only one makes default, 
interlocutory judgment may be signed as to that one, 
and the action proceeded with against the others, no 
separate writ of inquiry being issued, but the damages 
as to all being assessed at the trial, unless otherwise 
ordered (v). 

Where the plaintiff's claim comes partly under this 
second head and partly under the first, and any defend- 
ant makes such default as aforesaid, the plaintiff may 
enter final judgment for the liquidated amount and 
interlocutory judgment for the residue, and proceed as 
before detailed with regard to each separate part (tv). 



Whore action 
for recovery 
of land. 



Course where 
defence goes 
only to part 
of claim. 



Thirdly. — If the action is for the recovery of land 
the plaintiff may sign judgment to recover posspssion, 
and for his costs («), and where he has in addition 
claimed mesne profits, arrears of rent, or double value 
or damages, the plaintiff may as to them proceed as 
already pointed out in respect of money claims (y). 

If in any of the foregoing cases a defence is put 
in which goes only to part of the claim, the plaintiff 
may by leave enter judgment, final or interlocutory 
as the case may be, for the part unanswered, provided 
that it consists of a separate cause of action, or is 
severable from the rest, and provided also that, 
where there is a counter-claim, execution on any such 
judgment shall not issue without leave («). 



(i) Order xxvii. rr. 2, 3. 

(«) As to a writ of inquiry, see ante, p. 63. 

{v) Order xxvii, rr. 4, 5. («') Ibid. r. 6. 

(a;) Ibid, r . 7. {y) Ibid. r. 8. («) Ibid. i'. 0. 
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The next pleading is the reply by the plaintiff (a), Bepiy. 
which must be delivered within twenty-one days after 
the statement of defence, or if there are several defend- 
ants then within that time after the last of the state- 
ments of defence shall have been delivered (b). This Joinder ot 
is most usually merely a joinder of issue — ^that is, a'^°"*" 
traverse or denial and putting in issue of the facts 
alleged by the defendant in his defence, and if this 
is so here the pleadings terminate (c). No pleading 
subsequent to the reply is allowed, except a joinder of 
issue, without leave of the Court or a Judge, and then 
upon such terms as the Court or a Judge shall think 
fit (d). Such subsequent pleading is styled a rejoinder. Rejoinder. 
A common case in which joinder of issue is usually When piead- 
delivered after reply is where the defendant's statement to^repi^y^'^"'^"' 
of defence contains also a counter-claim, for this being necessary. 
in effect equivalent to a statement of claim in a cross 
action, the plaintiff's reply is equivalent to his statement 
of defence therein, and it is indeed provided that 
where a counter-claim is pleaded, a reply thereto shall 
be subject to the rules applicable to the statement of 
defence (e). Should any pleading subsequent to reply 
be necessary, it must be delivered within four days Time for such 
after the delivery of the previous pleading, unless ^ ^^ "'^' 
otherwise ordered (/). 

If the plaintiff does not deliver a reply, or any party Default in 
does not deliver any subsequent pleading within the repiy^'o^ °^ 
time allowed for that purpose, the pleadings are subsequent 
deemed to be closed at the expiration of that period, 
and all the material statements of fact in the pleading 
last delivered are deemed to have been denied and put 
in issue (g). If, however, the defendant has put in a 



(a) See specimen form in Appendix II. hereto, post, p. 303. 

(6) Order xxin. r. 1. 

(c) Order xix. r. 18. (d) Order xxm. r. 2. 

(e) Ibid. 1. 4. But the time for the reply is still twenty-one days : 
Ibid. r. 1. Burnley v. Winn, 22 Q. B. D. 265 ; 58 L. J. Q. B. 128 ; 
60 L. T. 32. 

(/) Order xxiii. r. 3. ((/) Order xxvii. r. 13. 
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counter-claim, and the plaintiff has put in no defence 
thereto (which should, of course, be in his reply), this 
would not apply as regards the counter-claim, but the 
defendant's course as to that would be to move for 
judgment thereon Qi). 



When the 
pleadings are 
closed. 



As soon as either party has simply joined issue upon 
any pleading of the opposite party without adding any 
further or other pleading thereto, or has made default 
as mentioned in the last preceding paragraph, the 
pleadings as between such parties are deemed to be 
closed (i), and their object being attained the cause is 
ready to go to trial ; but if it is made to appear to a 
Judge that the pleadings do not sufficiently define the 
issues of fact in dispute between the parties, he may 
direct them to prepare issues to be tried, to be settled 
by the Court or a Judge if they differ on them (/). 



No demurrer 
now allowed. 



A demurrer was a step formerly very often had 
recourse to during the pleadings, but under the present 
practice no demurrer is allowed (Jc). A demurrer was 
the formal mode of disputing the sufficiency in law of 
the pleading of the other side (t), occurring when the 
plaintiff or defendant, as the case might be, admitted, 
for the sake of argument, that what was stated in his 
opponent's pleading was true, but denied that it gave 
him any good ground of action or defence. Thus, take 
the case of an indorsee for value of a bill of exchange 
suing the acceptor, who simply sets up in his defence 
that he received no value. This, though it would have 
been a good defence to an action brought against him 
by the drawer, is no defence to the action of the 



{h) 

XXIII. 

iScott. 
L. J. 

fh 

534. 
{h) 
(0 



Street v. Crump, 25 Cli. D. 68 ; 32 W. E. 89, deciding that Order 
r. 4, and Order xxvii. it. 11, 12, apply to such case". Hiffuins v. 

, 21 Q. B. D. 10 ; Jones v. Macaulay (1891), 1 Q. B. 221 ; 60 

Q. B. 258 ; 64 L. T. 621. 

Order xxm. r. 5. 
Order xxxiii. r. 1. See hereon Barher v. Machrell, 12 Ch. D. 



Order xxv. r. 1. 

Brown's Law Diet., 2nd ed. p. 169, tit. 



' Demurrer.' 



THE CLOSE OF THE PLEADINGS. 85 

indorsee for value, and would have presented a case for 
a demurrer (m). 

Instead of demurring, a party is now entitled to Course instead 
raise by' his pleading (n) any point of law, and any °^ "^^^^r^s- 
point so raised is to be disposed of by the Judge who 
tries the cause at or after the trial, provided that by 
consent of the parties, or by order of the Court or a 
Judge, on the application of either party, the same may 
be set down for hearing and disposed of at any time 
before the trial (o). Thus, a defendant in his defence, 
say, in paragraphs 1 and 2 may deal with matters of 
fact, and in paragraph 3 submit a point of law which 
he would formerly have raised by demurrer. If in the 
opinion of the Court or Judge the decision on any point 
of law so raised substantially disposes of the whole 
action, or of any distinct cause of action, defence, set- 
off, counter-claim, or reply therein, the Court or Judge 
may thereupon dismiss the action, or make such other 
order therein as may be just(23). 

As a further assistance in cases of improper pleading, striking out 
instead of a demurrer the Court or a Judge may order pl^'^^'K- 
any pleading to be struck out, on the ground that it 
discloses no reasonable cause of action or answer, and 
in any such case, or in case of the action or defence 
being shown by the pleadings to be frivolous or 
vexatious, the Court or a Judge may order the action 
to be stayed or dismissed, or judgment to be entered 
accordingly, as may be just (q). In addition to this Embarrassing 
any matter in any pleading which may be unnecessary pi®*'J'°e- 

(m) As an instructive instance of what would formerly have been the 
subject of a demurrer, see Griffilhg v. London and St. Katharine's 
Docks, 13 Q. B. D, 269 ; 53 L. J. Q. B. 504 ; 33 W. B. 35. 

(n) Of course if it is an action being tried without pleadings, it may 
simply be raised at the trial subject to the necessity of stating the matter 
in the particulars where they have been ordered to be delivered. (See 
ante, pp. 70, 71.) 

(o) Order xxv. r. 2. 

(p) Ibid. 1. 3. 

(?) Ibid. 1. 4. See Batthyany v. Walford, 32 "W. R. 379 ; W. N. 
(1884), 37. 
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or scandalous, or which may tend to prejudice, em- 
barrass, or delay the fair trial of the action, may be 
ordered to be struck out, with costs as between solicitor 
and client if thought fit (r). 



Claim for 
judgment 
declaratory 
only, allowed. 



It is specially provided that no action or proceeding 
shall be open to objection on the ground that a merely 
declaratory judgment or order is sought thereby, and 
the Court may make binding declarations of right, 
whether any consequential relief is or could be claimed 
or not (s). The jurisdiction, however, under this pro- 
vision is exercised but rarely, and always with great 
caution (ss). 



Defences Most defences have existed before action brought ; 

penSngthe ^^^ sometimes a defence may arise only after it has 
action. been commenced — e.g., where after it is brought the 

defendant gets his discharge in bankruptcy. Such a 
defence, although it did not exist when the action was 
brought, may be set up either by the defendant, or by 
the plaintiff to a counter-claim, but if it arises on the 
defendant's part after statement of defence has been 
delivered, or after the expiration of the time for deli- 
vering the statement of defence, or if it arises on the 
plaintiff's part after reply has been delivered, or after 
the expiration of the time for delivering it, it can only 
be set up within eight days of its having arisen, and 
Where plaintiff by leave of the Court or a Judge (f). Where a def end- 
sign judgment ant has set up any defence that has arisen pending 
for costs. jjj^g action, the plaintiff may at once confess it, and — as 
it did not exist when he brought his action — may sign 
judgment for his costs up to the time of pleading it (m). 
This practice is similar to the former plea oipuis darrein 
Counter-claim continuance, prior to the Judicature Acts. A plaintiff' 
"1 rep y. ^^^ -^ j^j^ reply to a counter-claim of the defendant, 



(r) Order xix. i. 27. (s) Order xxv. i. 6. 

(ss) See note to Order xxv. rule 5, in Annual Practice (1897), 569 
570. 

(t) Order xxiv. rr. 1, 2. (u) Ibid. r. 3. 
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counter-claim in respect of a cause of action accrued 
after the issue of the writ, but arising at the same 
time and out of the same transaction as the counter- 
claim of the defendant (v). 

Very full powers of amendment of pleadings exist. Amendment of 
The Court or a Judge has power at any stage of the P'^^^'^ss. 
proceedings, even at the trial, to allow either party to 
amend the indorsement of writ, statement of claim, 
defence, or reply, in such manner and on such terms 
as may be just ; and all such amendments may be 
made as may be necessary for the purpose of deter- 
mining the real question in controversy between the 
parties (w). On an application for leave to amend 
the Court is bound to allow any amendment which 
would lead to the determination of the real question 
in controversy ; but the terms of amendment are 
entirely in the Court's discretion, and an amendment 
will not be allowed where the opposite party cannot 
be recouped by allowance of costs or otherwise (x). 

In certain cases a party is allowed to amend his when amend- 
pleading without leave, viz. : Zde'^thout 



leave. 



1, A plaintiff may once at any time before the 
expiration of his time to reply, and before replying, or 
where no defence has been delivered within four weeks 
from the appearance of the defendant who last ap- 
peared, amend his statement of claim, whether indorsed 
on the writ or not, without any leave (y). 

2. A defendant, also, who has set up in his defence 
any set-off or counter-claim, may at any time before 
the expiration of the time allowed him for answering 
the reply, and before such answer, or in case there is 

(») Toke V. Andrews, 8 Q. B. D. 428 ; 51 L. J. Q. B. 281 ; 30 W. E. 
659. (to) Order xxviu. rr. 1, 6, 12. 

(x) Steward v. North Metropolitan 'Pramway Co., 16 Q. B. D 180 ; 
55 L. J. Q. B. 157 ; 54 L. T. 35. 

{y) Order xxviii. r. 2. 
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no reply, tten at any time before the expiration of 
twenty-eight days from the filing of his defence, amend 
such set-off or counter-claim without any leave (s). 

Disallowing To prevent improper amendment in cases where 
imwXent ^^^''^ ^^ ^°^ required, it is provided that any such 
amendment, made without leave, may on application, 
within eight days of delivery, be disallowed if the 
Court or a Judge considers proper to so disallow it, or 
it may be allowed on such terms as to costs or other- 
wise as may be just (a). 

Time to amend When an order for leave to amend is made the 

under order, piga^jng m^gt be amended within the time named in 

the order, or if no time is named, then within fourteen 

days from the date of the order, otherwise it becomes 

ipso facto void, unless the time is extended (&). 

How amend- Every amended indorsement or pleading must be 
mentsmade. ^^^-^^g^^ ^^^^^L the date of the order (if any) under 
which it is amended, and also with the day on which 
the amendment is made, and be delivered to the op- 
posite party within the time allowed for amending. 
If the amendments do not exceed one hundred and 
forty-four words (two folios) in any one place, they 
may be made in writing unless it would render the 
pleading diflficult or inconvenient to read, in which 
case, -or if they exceed the before-mentioned length, 
the pleading must be reprinted (c). 

Pleading to Where any party has amended his pleading without 

leave when entitled to do so, the opposite party should 
plead to the amended pleading, or amend his pleading, 
within the remainder of the time he then has still left to 
plead, or within eight days from the delivery of the 
amendment, whichever shall last expire ; and in case the 

[z] Order xxviii. r. 3. It will be observed that this only applies to 
amendment of the set-ofif or counter-claim, and not to the defence itself. 
(a) Order xxviii. r. 4. 
(6) Ibid. r. 7. (c) Ibid. rr. 8, 9, 10. 
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opposite party has pleaded before the delivery of the 
amendment, and does not plead again or amend within 
the time above-mentioned, he shall be deemed to rely on 
his original pleading in answer to such amendment (<^). 



With a view to saving expense and expediting Notice of 

admission 
cei'tajn facts. 



matters, it is provided that any party to a cause or ^'i™^^'™ »* 



action may give notice by his pleading, or otherwise in 
writing, that he admits the truth of the whole or any 
part of the case of any other party (e). It is also 
provided that any party may not later than nine days Notice to 
before the day for which notice of trial has been given, admU cetteiu 
serve a notice, calling on any other party to admit for **'=*^- 
the purposes of the cause, matter, or issue, any specific 
fact or facts mentioned in such notice. In case of 
refusal or neglect to admit within six days after service Consequence 
of such notice, or within such further time as shall be admitting, 
allowed, the costs of proving any such facts shall in 
any event be paid by the party so neglecting or 
refusing, unless at the trial the Judge certify that the 
refusal to admit was reasonable, or unless the Court or 
a Judge subsequently so order. Any such admissions Effect of 
that may be made are, however, only to be deemed to *''™'^''°°=- 
be made for the purposes of the particular cause, 
matter, or issue, and not as an admission to be used 
against the party on any other occasion, or in favour 
of any person other than the party giving the notice. 
The Court or a Judge is empowered at any time to 
allow any party to amend or withdraw any such admis- 
sion on such terms as may be just (/). An affidavit 
of the solicitor or his clerk of the due signature of any 
admission is sufficient evidence thereof {g). 

Any party may at any stage of the action apply to Applying on 
the Court or a Judge for such judgment or order as he 
may upon any admissions of fact either in the plead- 

(d) Order xxviii. i. 5. (e) Order xxxii. r. 1. 

(/) Ibid. c. 4. See form of Notice to admit Facts in Appendix II. 
hereto, post, p. 304. {g) Ibid. i. 7. 
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Interlocutory 
applications. 



Forms of 
pleadings. 



Defence in 
action for 
recovery of 
land. 



ings or otherwise be entitled to, without waiting for 
the determination of any other question, and the Couit 
or a Judge may make such order or give such judg- 
ment as may seem just (A). Such an application 
should be by summons in Chambers in the Queen's 
Bench Division (i) but usually by motion for judgment 
in the Chancery Division (ii). 

Between the appearance and the close of the 
pleadings, in every action various interlocutory applica- 
tions of more or less importance are invariably made, 
and other interlocutory steps may be taken. Before, 
therefore, proceeding further with the direct course of 
an ordinary action it is necessary to devote some 
attention to them, which is done in the next chapter. 

In the Appendix II. hereto, the student will find a 
complete set of ordinary and simple pleadings in an 
imaginary action (/). 

In an action for recovery of land the rules as to plead- 
ings are not quite the same as in other actions, it being 
provided that a defendant in any such action, in 
possession by himself or his tenant, need not plead his 
title unless his defence is of an equitable nature — e.g., 
that he is in possession under an oral contract of sale ; 
but except in such case, it is sufficient for the 
defendant to state that he is so in possession, and it 
shall be taken to be implied in such statement that he 
denies or does not admit the allegations of fact con- 
tained in the plaintifi''s statement of claim, and he may 
rely upon any ground of defence he can prove (;}'). 
The Statute of Limitations is not an equitable defence, 
and therefore in an action for recovery of land it need 
not be specially pleaded if the defendant pleads that he 
is in possession (k). 

(/j) Order xxxii. r. 6. (i) Ooiigh v. Heatley, 49 L. T. 772. 

(ii) Cook V. Eeynes, W. N. (1884), 75. (j) Post, pp. 302, 303. 

(jj) Order xxi. r. 2l. For other peculiarities iu action i'or recovery of 
land, see ante, pp. 88, SO, 58, and post, p. 168. 

(*) Annual Practice, (1897) 533, notes to Order xxi. r. 21. 
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CHAPTER IV. 

INTERLOCUTOEY PROCEEDINGS. 

Interlocutory applications are sometimes made to the How iuter- 
Oourt, sometimes to a Judge or Master in Chambers. Sns madf " 
When the application is made in Chambers it is by- 
means of a summons, unless, indeed, it is ex 'parte, 
when usually no summons is necessary. When the 
application is made to the Court, it is by means of a 
motion (a). 

With regard to motions it is provided (5) that. Notice of 
except where under the old practice before the Judi- ™° '°°' 
cature Acts any order or rule might be made absolute 
ex parte in the first instance, and except where other- 
wise provided, no motion shall be made without 
previous notice to the parties affected thereby. But 
the Court or a Judge, if satisfied that the delay caused 
by proceeding in the ordinary way would or might en- 
tail irreparable or serious mischief, may make an order 
ex parte, upon such terms as to costs or otherwise, and 
subject to such undertaking (if any) as the Court or 
Judge may think just ; and any party affected by such 
order may move to set it aside. Two clear days' 
notice of motion must be given (c), and the motion is 
then entered in a list for hearing and comes on in its 
turn ; and if on the hearing of any motion the Court 

(a) Order Lii. r. 1. 

(5) Ibid. 1'. 3. 

(c) Order lji. r. 5. But this rale also provides that in applications to 
answer the matters in an affidavit or to strike off the rolls, the notice of 
motion shall be served not less than ten clear days before the time fixed 
by the notice for making the motion. 
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or a Judge is of opinion that any person to whom 
notice has not been given ought to have had notice, 
the Court or Judge may dismiss the motion, or adjourn 
the same in order that service may be effected, on such 
terms as may seem proper (d). The hearing of any 
motion may also be adjourned from time to time on 
such terms as the Court or Judge shall think fit (e). 



Notice of A plaintiff is at liberty, without any special leave, 

motion where 
no appearance. 



motion w ere ^^ ggrve any notice of motion or other notice upon any 



defendant who, having been duly served with a writ or 
summons, has not appeared within the time limited for 
Serving notice that purpose (/). The plaintiff may also by leave of 
th6°writ" ^ the Court or a Judge, to be obtained ex parte, serve any 
notice of motion upon any defendant at the same time 
as he is served with the writ of summons, or at any 
time after service thereof, and before the time limited 
for the appearance of such defendant {g). 

Procedure on Every application at Chambers not made ex parte is 
summons. made by summons, and the practice observed as to the 
hearing of summonses in this Division is to place them 
in a list returnable at certain fixed hours (7i), and 
according to the special arrangements as to Masters 
before detailed (i), the list distinguishing those which 
are to be attended by counsel from those which are not 
to be so attended (7c). At the time named the list 
is called over and the summonses are heard, but if on 
the first calling one of the parties is not present, it is, 
when the list is gone through again, called a second 
time, and the other party is then entitled to attend 
the summons ex parte on an affidavit of service simply, 
no affidavit of non-attendance being required or 
allowed (V) ; and if neither party is present at the 

[S] Order lii. i. 6. (e) Ibid. r. 7. 

(/) Ibid. r. 8. The notice need not be filed under Order ixvii. r. 4, 
as well as served. Annual Practice, (1897) 963, notes to Order lii. rule 8. 
(g) Ibid. r. 9. (h) Order liv. i. 26. 

(t) Ante, p. 22. {k) Order liv. r. 27. 

Q.) Ibid. r. 5. 
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second calling, the summons is struck out of the list. 
Sumiponses for time are usually made returnable at 
10.30, and heard in priority to other summonses, and 
are not placed in any list (m). 

In both the Queen's Bench and the Chancery Divisions Certificate for 
any party may if he so choose be represented in ""^^^ • 
Chambers by counsel (n), but it is provided that the 
costs of counsel shall not be allowed unless the Judge or 
Master certifies it to be a proper case for counsel (o). 

A "summons ordinarily requires to be served two clear Serrioe of 
days before the return thereof, unless in any case it ^"™™o'^^- 
shall be otherwise ordered ; but a summons for time 
may be served on the day previous to the return 
thereof (2?). A summons under Order XIV. must, as 
has been already noticed, be served four clear days 
before the hearing (q), and so also must a summons for 
directions (r). 

If on any matter coming before a Master or District Kefening 
Registrar, it appears proper for the decision of a Judge, j^dge^ 
he may refer the same to a Judge, and the Judge may 
either dispose of the matter or refer the same back to 
the Master or the District Registrar, with such direc- 
tions as he may think fit (s). 

A summons need not necessarily only refer to one Summons 
matter, but several matters may be included therein, ^yeral *** '" 
and all general directions given thereon (t) ; and where ™a"ers. 
at the return of a summons the matters in respect of 



(m) Order Liv. i. 20. 

(n) Order lv. r. la. 

(o) Order lxv. r. 27 (16). This provision applies not only on taxing 
costs against an opponent, but also to oases of solicitor and client taxa- 
tions. Re Chapman, 10 Q. B. D. 54 ; 52 L. J. Q. B. 75 ; 47 L. T. 426. 

(p) Order lit. r. 4. 

(2) Ante, p. 66. (»■) Post, p. 94. 

(s) Order liv. r. 20. See also as to appeals from decisions in 
Chamters, post, pp. 127, 128. 

(<) Ibid. r. 9. 
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directions. 



whicb it is issued are not disposed of, the parties are 
to attend from time to time without further summons, 
at such time or times as may be appointed for the con- 
sideration or further consideration thereof (v). In 
Summons for particular, with regard to various interlocutory appli- 
cations mentioned in this chapter, it is provided that in 
every cause or matter not specially assigned to the 
Chancery Division, one general summons for directions 
may be taken out at any time by any party. Such 
summons must be returnable in not less than four 
days, and upon its hearing the Judge shall so far as 
practicable make such order as may be just with 
respect to all the interlocutory proceedings to be taken 
in the action before the trial and as to the costs 
thereof, and more particularly with regard to the 
following matters : Pleading, particulars, admissions, 
discovery, interrogatories, inspection of documents, in- 
spection of real or personal property, commissions, 
examination of witnesses, and place or mode of trial. 
On the hearing of the summons any party as far as 
practicable should apply for any order or directions as 
to any interlocutory matter or thing which he may 
desire. No affidavit is allowed to be used in support 
of the summons except by special leave (w). 



Applications j^ summons for directions once having been taken 

subsequent to ,. .. i ii j- t i.- 

a summons for out, any apphcation subsequently tor any directions as 
directions. ^^ ^^^ interlocutory matter is made under the original 
summons by giving two clear days' notice to the other 
party, stating the grounds of the application, and thus 
the issue of any fresh summons is avoided. Any 
application by any party which might have been made 
at the hearing of the original summons is, if granted 
on a subsequent application, granted only at the cost 
of the party applying, unless the Judge is of opinion 



(v) Order liv. r. 8. 

(w) Order xxx. rr. 1-7. See forms of Summons for Directions and 
Order thereon in Appendix II. hereto, post, p. 305. 
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that the application could not properly have been made 
at the hearing of the original summons (x). 

Where, a party not attending, a summons is pro- Oonsequence 
ceeded with ex parte, such proceeding is not to be anoe on 
reconsidered in Chambers unless the Judge shall be ™mmons. 
satisfied that the party failing to attend was not guilty 
of wilful default or negligence, and in such case the 
costs occasioned by his non-attendance are in the dis- 
cretion of the Judge, who may fix the same at the time 
and direct them to be paid by the party or his solicitor Solicitor may 
before he shall be permitted to have such proceeding personally to 
reconsidered, or he may make such other order as to ^"'^ ''°^*'' 
such costs as he may think just (y). And where a pro- 
ceeding in Chambers fails by reason of the non-attend- 
ance of any party, and the Judge does not think it 
expedient to proceed ex parte, the Judge may order such 
an amount of costs (if any) as he shall think reasonable 
to be paid to the party attending, by the absent party, 
or by his solicitor personally (z). 

Orders when made are drawn up, and sealed, and Drawing up 
marked with the name of the Judge or Master by whom ^hen not to be 
made (a), but where they do not embody any special ^™^™ "P- 
terms, nor include any special directions, but simply 
enlarge time for taking any proceeding or doing any 
act, or give leave (a) for the issue of writs other than 
a writ of attachment ; (b) for the amendment of any 
writ or pleadings ; (c) for the filing of any docunoient ; 
or (d) for any act to be done by any officer of the 
Court other than a solicitor, it is not necessary to draw 
up such order unless the Court or a Judge shall other- 
wise direct, but production of the Judge's or Master's 
note or memorandum of any such order is sufficient. 
A direction that the costs of any order shall be costs 
in the cause, is not deemed a special direction so 



(x) Order xxi. rr. 5, 6. (</) Order Liv. r. 6. 

(«) Ibid. ,•, 7. (a) Ibid. r. 29. 
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Summons for 
time. 



Consent for 
time. 



as to render it necessary to draw up an order. Any 
such order not drawn up is perfected by the solicitor 
of the person on whose application such order is made, 
forthwith giving notice in writing to such person (if 
any) as would be served with the order were it drawn 
up(&). 

A very frequent application is for an extension of 
the time allowed for taking the different steps in an 
action, or for filing answers to interrogatories, affidavit 
of discovery, or the like, and such extension may be 
granted even after the expiration of the time appointed 
or allowed (c). With regard, however, to obtaining 
any such time the proper course now is to apply to the 
other side in the first instance for a consent to the 
required extension {d). If this application is not made, 
the extra cost of the summons for time is not usually 
allowed, and if the party applied to improperly refuses 
to consent, he is ordered to pay the extra cost of the 
summons (e). 



One appiica- As a matter of practice it is a general rule to always 
practically"* grant one application for time to deliver a pleading, 
always ]j^^^ fQp any further time some special reason must be 

granted. ^ -"^ 

shown, and then the party applying usually has to pay 
the costs of the application ; and generally the costs 
of such applications are in the discretion of the Taxing 
Granting time Master (/). The Judge or Master also in granting 
any extension, is not granting anything that the party 
is entitled to as a right, but is granting a favour, and 
therefore although the times allowed by the order of 
Court for the various steps in an action being taken 
cannot in any direct way be curtailed, a Master can 
always, in giving time, put the party under any 



on terms. 



(5) Order lii. r. 14. 

(c) Order lxiv. r. 7. Such a summons may be issued returnable for 
the next day (Order liv. r. 4). 
{d) Ibid. r. 8. 
(e) Order Lxv. r. 27 (24). (/) Ibid. 
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terms ; for instance, on granting a defendant time to 

deliver his statement of defence, the Judge or Master 

can do so on the terms that he shall take short notice 

of trial instead of what he is entitled to(g), or the 

best notice of trial that the plaintiff may be able to give, 

so as to enable him to have the cause tried without 

delay. Sometimes, too, the order for time is made Peremptory 

" peremptory," which does not absolutely preclude the ™^' 

party from again applying, but operates as a strong 

expression of opinion that the pleading should be 

delivered, or affidavit filed, as the case may be, within 

that time, so that after such an order it is very difficult 

to get any further extension. 

Payment of money into Court in an action is a step Payment into 
that very frequently occurs. An action may be brought 
against a defendant in respect of a matter on which he 
admits a liability, but not to the extent claimed by the 
plaintiff; here to go on and contest the question of 
amount only, would probably entail on the defendant 
the costs of the action, for the plaintiff would recover 
something ; but if he pays a sum into Court the plaintiff 
will, if he goes on, be doing so at his own risk as to 
costs if he does not recover more than paid in. 

A defendant in any action to recover a debt or Time for 
damages, or a plaintiff in a like claim made against fef"'™ "' 
him by the defendant in his counterclaim, is at liberty 
to pay money into Court at any time before or at the 
time of delivering his defence, or by leave of the Court 
or a Judge at any later time, which payment in is 
taken to admit the claim or cause of action in respect 
of which it is paid in (gg) ; or he may, with a defence 
denying liability (except in actions or counter-claims 
for libel or slander) (Ji), also pay money into Court to 



{g) Post, pp. 134, 135. 
(gg) Order xxii. r. 1, 9. 

(A) See hereon Fleming v. Dollar, 23 Q. B. D. 388 ; 58 L. J. Q. B. 
548 ; 61 L. T. 230. 

G 
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Bequest for 
payment in. 



In action on 
a bond. 



Payment in 
must accom- 
pany plea of 
tender. 



Evidence of 
payment in. 



be subject to the provisions presently mentioned (i). 
A request has to accompany the payment in, which 
must be in a certain form, and must state the circum- 
stances under which paid in — viz., whether paid in in 
satisfaction of the plaintiff's claim, or against the 
plaintiff's claim together with a defence denying 
liability (y). In an action on a bond under the 
Statute 8 & 9 Will. III. c. 11 (&), payment into Court 
is admissible to particular breaches only, and not to 
the whole action generally (^). Any payment into 
Court is signified in the defence, and the claim or 
cause of action in respect of which it is paid in must 
be specified therein (m). A!nd where any defence sets 
up a tender before action, the money alleged to have 
been tendered must be brought into Court (n). Where, 
however, a plaintiff claims for distinct pieces of work 
and labour alleged in separate paragraphs of the state- 
ment of claim, a defendant need not in paying money 
into Court specify in his defence how much is paid in 
in respect of each head of claim (o). If the money 
is paid into Court at the time of delivering the 
defence, the fact of payment in appears thereon, 
and the official receipt is in practice written in 
the margin of the statement of defence which is 
delivered, but if it is paid in before defence, the 
defendant thereupon serves upon the plaintiff a notice 
that he has paid in such money, and in respect of 
what claim (p). 



When money Money paid into Court may be paid out to the 
ouYofCour™ plaintiff on his request, or to his solicitor on the 

plaintiff's written authority, unless otherwise ordered, 

in the following cases, viz. : 



(i) Order xxn. r. 1. 

(j) Supreme Conrt Funds Rules, 1894, r. 32. 

{%) See ante, p. 64. (/) Order xxii. r. 1. 

(m) Ibid. r. 2. (n) Ibid. r. 3. 

(o) Paraire v. Loibl, 49 L. J. (0. P.) 481 ; 43 L. T. 427. 

Ip) Order xxii. r. 4. 
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(a) When payment into Court is made before 

delivery of defence ; 

(b) When the liability of the defendant to the claim 

in respect of which it is paid in is not denied 
in the defence ; 

(c) When payment into Court is made with a 

defence setting up a tender of the sum 
paid (q). 

With regard to the case (a) above-mentioned, the The plaintiff 
plaintiff may within four days after receipt of notice of money out of 
payment in, and with regard to cases (b) and (c) — Oourt. 
that is, where payment in is first stated in the defence 
— before reply, give notice to the defendant that he 
accepts it in satisfaction of the causes of action in 
respect of which it is paid in. The plaintiff is then 
in cases (a) and (b) at liberty in case the entire claim 
or cause of action is thereby satisfied, to tax his costs Taxing costs. 
after the expiration of four days from the service of 
such a notice as aforesaid on the defendant, unless the 
Court or a Judge shall otherwise order, and in case of 
non-payment of such costs within forty- eight hours 
after taxation, he may sign judgment therefor (r). If 
the plaintiff does not accept the sum so paid in in 
satisfaction he may nevertheless take it out of Court 
and proceeed with his action (s) ; but if thereafter the 
jury award a less sum than was so paid in, the excess 
may be ordered to be returned, and if the money has 
not been taken out of Court the excess will be ordered 
to be returned to the defendant (if), and beyond this 
the whole money in Court may be ordered by the Judge 
to be retained to answer costs (if any) awarded to the 
defendant (u). 

(q) Order xxii. r. 5. (r) Ibid. r. 7. 

(«) Annual Practice, (1897) 534, notes to Order xxii. rule 1. 
(«) Ch-ay V. BartJwlomew, (1895) 1 Q. B. 209 ; 64 L. J. Q. B. 125 ; 
71 L. T. 867. 

(m) Best v. Oshorne, 12 Times Eepor;!!, 419. 
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Position when When the liability of the defendant in respect of 
Sto^Jourt tte claim or cause of action in satisfaction of which 
denied''''''^ the payment into Court hais been made is denied in the 
defence the following rules apply : 

(a) The plaintiff may accept the sum in satisfaction 

of the claim in respect of which it is paid 
in, and in that event is at liberty to have 
the money paid out to him, notwithstanding 
the defendant's denial of liability, whereupon 
all further proceedings in respect of such 
claim, except as to costs, shall be stayed ; 
or the plaintiff may refuse to acccept the 
money in satisfaction, and reply accord- 
ingly, in which case the money shall remain 
in Court : 

(b) If the plaintiff accepts the money he may serve 

a notice to that effect, or he may reply 
accepting the money, and thereupon is en- 
titled to have it paid out to himself on 
request, or to his solicitor on his written 
authority, unless the Court or a Judge shall 
otherwise order ; 

(c) If the plaintiff does not accept the sum as 

aforesaid it remains in Court, and is not to 
be paid out except in pursuance of an order. 
If the plaintiff ultimately recovers less than 
such sum, the amount in Court is to be ap- 
plied, so far as is necessary, in satisfaction 
of the plaintiff's claim, and the balance (if 
any) repaid to the defendant. If the 
defendant succeeds in respect of such 
claim the whole amount is to be repaid 
to him (v). 

(«) Order xxii. r. 6. Ab to mode of lodgment of money into Court, 
see Supreme Court Funds Rules, 1894, rr. 29-32, and ante, p. 98. 
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It may be well to point out the exact advantage that Advantage of 
a defendant may gain by paying money into Court with Fnt'oOourtwith 
an alternative denial of liability. It is this : he makes, ^JiSity"^" 
as it were, an offer of so much to the plaintiff to settle, 
and if the plaintiff accepts it he takes it out, gets his 
costs, and there is an end of the matter (w). If, on the. 
other hand, the plaintiff does not accept it, and the 
action goes on, then, if the plaintiff does not recover 
more than so paid in, the defendant gets his costs 
as against the plaintiff. Practically in such a 
case the defendant is the party entitled to judg- 
ment (x). 

A plaintiff may, in answer to a counter-claim, pay Payment into 
money into Court in satisfaction thereof, subject to the ta^ re^pec™' 
like conditions as to costs and otherwise as upon pay- °^ oounter- 
ment into Court by a defendant (y). 

Where before delivery of defence money has been Appropriation 
paid into Court under the provisions of Order XIV. {z), "nto'cmJt^*' 
the defendant may by his pleading appropriate the ™*®'^ ^'^^^ 

J J r D ^r ^ xrv. summons. 

whole or any part thereof, and any additional payment, 
if necessary, to the whole or any specified portion of 
the plaintiff's claim ; and the money so appropriated is 
thereupon deemed to be money paid into Court at 
that time (a). The proper course for the defendant 
to take in such a case is to leave at the Pay Office a 
notice of appropriation in a certain form, giving the 
particulars of the credit to which the money is then 
standing, and the date of the order under which paid in, 
and the amount to be appropriated, and whether in 
satisfaction of a claim, or against a claim with a defence 
denying liability; and thereupon for the purposes of 
payment out of Court, the money mentioned in the 



(w) McIlwraitJi v. Cheen, 14 Q. B. D. 766; 52 L. T. 81. 
(a;) Wheeler y. United Kingdom TeUphoTte Co. Limited, -H Q. B. D.' 
597 ; 53 L. J. Q. B. 466 ; 50 L. T. 799. 
(y) Order xxii. i-. 9. 
\z) Ante, p. 66. (a) Order xxii. r. 11. 
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notice becomes subject to the same rules as if then 
paid in (6). 

Payment into It is provided that where an action is tried by 
Simmnntoltod" » J^^g^ ^itt » jury, no communication to the_ jury is 
to jury. to be made until after the verdict is given, either of 

the fact that money has been paid into Court or of the 
amount paid in, but the jury are to be required to find 
the amount of the debt or damages, as the case may be, 
without reference to any payment into Court (c). If 
the jury are inadvertently informed of the payment 
into Court, it would appear that the proper course is to 
discharge them and have the cause tried by a fresh 
jury on another day (d). Where in an action of libel 
the defendant pleads absence of malice, or negligence, 
and an apology and payment into Court under 6 & 7 
Vict. c. 96, sect. 2 (e), the rule as to not informing 
the jury does not apply, and they may properly be 
informed on the matter, and left to decide whether the 
sum paid in is or is not sufficient (/). 



Discovery, in- 
spection, &c. 



Interro- 
gatories. 



Discovery and inspection of documents are very im- 
portant interlocutory proceedings. Either plaintiff or 
defendant may find it necessary or advisable in the 
course of an action to obtain information as to certain 
facts from his opponent, or to know what documents he 
has in his possession relating to the matters in question 
in the action, and to inspect the same. 

The first of these objects — viz., discovery of facts, is 
attained by means of interrogatories, which are certain 
written questions administered to the other party to the 
action, in accordance with a form given in the Eules 



(6) Supreme Court Funds Eules, 1894, r. 43. As to payment out, see 
ante, p. 99. 

(c) Order xxn. r. 22. 

(d) Mr. Justice Kennedy acted in this way recently. See Law Students' 
Journal, Feb. 1897, p. 24. 

(e) See Indermaur's Principles of Common Law, 7th ed. 392. 

(f) Annual Practice, (1897) 522, notes to Order xxn. e. 22. 
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with such variations as circumstances may render 
necessary (^r), and required to be answered by him 
upon oath. These interrogatories can now, in all interrogatories 
cases, only be delivered by leave of the Court or a^^i°?tOTed 
Judge, and only one set of interrogatories can be *>? '®*'^®- 
delivered to the same party except by special order. 
The interrogatories must have a note at the foot stating 
which of such interrogatories the party is required to 
answer. On the application for leave to administer The proposed 
interrogatories the proposed interrogatories must be must be 
submitted, and in deciding whether they shall be ™'""'"*'^- 
allowed the Judge must take into account any offer 
which shall be made to deliver particulars, or to make 
admissions, or to produce documents, and leave is to 
be given as to such only of the interrogatories as the 
Judge shall consider necessary for disposing fairly of 
the action, or for saving costs (A.). Any interrogatories striking out 
may be set aside on the ground that they have been ^terroga- ' 
exhibited unreasonably or vexatiously, or may be struck ^""ss. 
out on the ground that they are prolix, oppressive, un- 
necessary, or scandalous, and any application for this 
purpose may be made within seven days after service 
of the interrogatories (i) ; and in addition to this, with- 
out any application, the costs of improper or unneces- 
sarily lengthy interrogatories may be disallowed by the 
Court or a Judge, or by a Taxing Master (/). If a Where a 
party to an action is a body corporate or joint stock company is a 
company, the opposite party may apply for leave to^^'^' 
administer interrogatories to any member or oflScer of 
such corporation or company (k). 

An application to strike out interrogatories as being Objections to 
in some way improper, is properly only made where the tones. 



. (ff) Order xxxi. r. 4 ; Form No. 6 in Appendix B to Rules of 1883. 

(ft) Ibid. rr. 1, 2. formerly (before 1893) in actions of fraud or 
breach of trust, interrogatories could be administered without leave. 

(i) Ibid. r. 7. Oppenheim v. Sheffield (1893), 1 Q. B. 5 ; 62 L. J. Q. B. 
167 ; 67 L. T. 606. 

(j) Ibid. rr. 3, 7. 

{%) Ibid. r. 5. 
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whole of the interrogatories are objected to. If a party- 
only objects to answer some one or more of several in- 
terrogatories, on the ground that it or they is or are 
scandalous or irrelevant, or not lovA fide for the 
purposes of the action, or that the matters inquired 
into are not suflSciently material at that stage of the 
action, or on any other ground, it is not necessary or 
proper to take out a summons to strike the same out, 
but the objection should be taken in the affidavit in 
answer (I). 

Answers to Interrogatories must be answered by affidavit to be 

tori™^* filed within ten days (m), and if such affidavit exceeds 
ten folios it must be printed (?i). If the party claims 
any privilege from answering any question (o), it, and 
the grounds of it, should be stated in the affidavit, and 
generally if the party interrogated omits to answer any 
interrogatory within the proper time, or the interrogat- 
ing party considers he has answered the same insuffi- 
ciently, no formal exceptions are taken, but the proper 
course is to apply by summons in Chambers, requiring 
the party interrogated to answer, or to answer further, 
as the case may be, or a mvA voce examination may be 
ordered (p). 

Answers used The answers to interrogatories are afterwards fre- 

at tria . quently used at the trial, and in such event any one of 

the answers may be used as evidence by itself, but if 

{I) Order xxxi. r. 6 ; and see Oay v. Labouchere, 4 Q. B. D. 206 ; 
48 L. J. Q. B. 479. 

(m) Ibid. 1. 8. If, however, interrogatories are delivered without 
the delivery at the same time of a oop^ of the receipt for pay- 
ment in of deposit for security (as to which see post, p. 110), the 
time for answering them runs only from the date of the subsequent 
delivery of the copy of the receipt. Order xxxi. r. 26. Jones v. Jones, 
W. N. (1884) 17 ; 19 L. J. (N.) 73. 

(n) Ibid. r. 9. 

(o) As to cases of privilege, see Indermanr's Principles of Common 
Law, Part III. ch. ii. See also fully as to the grounds on which dis- 
covery can be resisted, Annual Practice (1897), notes to Order xxxi. r. 1, 
pp. 623-635. 

(p) Order xxxi. rr. 10, 11. As to consequence of neglect to obey an 
order to answer, see post, p. 109. 
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the Judge considers the answers all so connected that 
one ought not to be used without the other or others, he 
may direct them all to be put in (q). 

Discovery of documents may be obtained by a party Discovery of 
to an action, by applying by summons, without filing '^°°"™^"*^- 
any affidavit in support thereof, asking for an order 
that any party to the action make an affidavit of the 
documents which are or have been in his possession 
or power, relating to the matters in question in the 
action. The Judge may either refuse or adjourn the 
summons if satisfied that such discovery is not 
necessary, or not necessary at that stage of the action, 
or may make such order either generally or limited to 
certain classes of documents, and no order is to be 
made if the Judge is of opinion that it is not neces- 
sary for disposing fairly of the action or for saving 
costs {r). A form of affidavit of documents will be 
found in Appendix II., (rr) to which, for a clear under- 
standing of the matter, the reader is referred; and by 
reference to it, it will be seen that if the party claims Privilege, 
that he is privileged from producing any documents 
either by reason of ordinary privilege, or on the ground 
that the documents are not relevant to the case of the 
applicant, he must distinctly state it (s). It will not 
suffice to deny that the documents will tend to prove 
the case, nor will the Court be bound by an affidavit of 
want of relevancy, but if it sees from the materials before 
it that the documents are relevant it will order an inspec- 
tion ; except, however, in such cases, the denial on oath 
of the possession of the documents, or of their relevancy, 
is generally conclusive. Ordinarily, a party cannot Interrogatory 
interrogate as to documents, but is bound by his ments not" 
opponent's affidavit of documents, and cannot obtain *'i°"^®''- 
an order for a further and better affidavit ; but he may 

(2) Order xxxi. r. 24. {r) Ibid. i. 12. {rr) Post, p. 306. 

(s) Where privilege is claimed for any document the Court or Judge 
may inspect the document for the purpose of deciding as to the validity 
of the claim of privilege. (Order xxxi. r. 19.) 
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do so in some exceptional cases, as where there is 
something in the affidavit or schedule thereto which 
will enable the Court to say it cannot rely on it. In 
other words, before a further affidavit can be called 
for, a reasonable suspicion of the correctness of the 
former one must be raised from the affidavit itself, 
from the documents therein referred to, or from 
Application as admissions in the pleadings (t). It is, however, now 
sp!cificd!ou-'' provided that, even if an affidavit of documents 
ments. jj^s been made, a party may, on affidavit of his belief 

that the opposite party has or has had certain specific 
documents in his possession, apply for an order for the 
opposite party to state by affidavit whether any one or 
more specific documents is, are, or have been in his 
possession or power, and what has become thereof (u). 

Who may ob- Not Only may discovery, whether of facts or docu- 
and agatalt '^^' ments, be obtained by plaintifi" against defendant, and 
b'^°Mataed^ '^''"^ ''^^'''^'^' ^^^ ^^ ^^7 ^^ obtained by and against any 
parties between whom there is some right to be adj usted 
in the action ; thus, in some cases a defendant may 
obtain discovery against another defendant, and also 
against a third party, who in his turn may also obtain 
discovery (-y). And where the agent of a principal 
resident abroad sued in his own name on a contract 
made by him as agent, the defendant was held entitled 
to discovery to the same extent as if the principal were 
a party to the action (w). It was formerly held that 
discovery (of either facts or documents) could not be 
obtained from an infant party to an action (x), nor from 



(t) Nicliolh V. Wheeler, 17 Q. B. D. 101 ; 55 L. J. Q. B. 231 ; 
Morris v. Edwards, 23 Q. B. D. 287 ; 58 L. J. Q. B. 545 : 61 L. T. 
149. 

(u) Order xxxi. r. 19a. Such an application would rarely be acceded 
to when an affidavit of documents has already been made. 

(«) Slmw V. Smith, 18 Q. B. D. 197 ; 35 W. K. 188 ; Eden v. Wear- 
dale Iron Co., 34 Ch. D. 233. 

(to) Willis V. Badddey (1892), 2 Q. B. 324 : 61 L. J. Q. B. 769 : 
67 L. T. 206. 

(x) Mayor v. Collins, 24 Q. B. D. 361 ; 59 L. J. Q. B. 199 ; 62 L. T. 
826 ; Curtis v. Munday (1892), 2 Q. B. 178 ; 40 W. E. 317. 
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the nest friend of an infant plaintiff (2/), nor from the 
guardian of an infant defendant (a), bnt this has now 
been altered, and discovery can be obtained from any 
of such parties (a). In penal actions a plaintiff is 
not allowed to interrogate a defendant for the purpose 
of showing that the defendant has subjected himself to 
penalties (6). 

Inspection of documents is usually obtained in the inspection of 
following manner : The party requiring inspection No'tire™ ^' 
gives to his opponent a notice in writing to produce 
to him any documents mentioned in a pleading or 
affidavit of his (c). The other party on receipt of 
this notice should within two days, if the documents 
are all specified in his affidavit of documents, or 
within four days if not so specified, deliver a notice 
stating a time within three days at which the Appointment 
documents may be inspected at his solicitor's office ; *° "^p®" • 
or, in the case of banker's books or other books of 
account, or books in constant use for the purposes of 
any trade or business, at their usual place of custody, 
and stating which (if any) of the documents he objects 
to produce, and on what ground (d). If the notice to 
produce for inspection is not complied with in this 
way, the party not complying will be prevented from 
giving such documents in evidence, unless he shows the 
Court that he had sufficient cause for not complying 
therewith (e). In addition to this an application may 
be made by summons asking for an order for inspection, 
and an order may be made thereon for inspection in 
such place, and in such manner, as the Judge may 
think fit (/). If in any case documents of which in- 

iy) Lawton v. Elwes, 52 L. J. Ch. 399 ; 48 L. T. 425. 
(a) Ingram v. lAttle, 11 Q. B. D. 251 ; 31 W. R. 85. 
(a) Order xxxi. r. 29. 

(&) Sobbs V. Hudson, 25 Q. B. D. 282 ; 59 L. J. Q. B. 562 ; 68 
L. T. 215. 

(c) Order xxxr. r. 15. See Form of Notice given in Appendix II. 
hereto, post, p. 307. 

(d) Ibid. r. 17. See Form of Notice given in Appendix II. hereto, 
post, p. 307. (e) Ibid. r. 15. (/) Ibid. r. 18. 
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Summous for spectioD IS sought do not appear in any pleading or 

when posses- affidavit of the party, the only course is to apply 

ments^t""' ^0^ ^^ °^^®^ ^°^ inspection, for the Court has a general 

admitted. power to order the production of any document upon 

oath at any time (g) ; but in this case the application 

must be supported by an affidavit by some person 

showing (1) of what documents inspection is sought ; 

(2) that the party applying is entitled to inspect ; and 

(3) that they are in the possession or power . of the 
other party (h). The Court may also, as has been 
already noticed (i), on the application of any party, 
and whether an afBdavit of documents shall have been 
made or not, order a person to state by affidavit 
whether any specific document or documents is, or 
are, or have been, in his possession. Any such appli- 
cation must be supported by affidavit, stating the 
deponent's belief that the party has or has had such 
documents (j). Under special circumstances an order 
may be made for the deposit in Court of any 
document (A;). 

Ordering It is now provided that where inspection of any 

entrie8°in business books is applied for, the Court or a Judge 
business books may, instead of ordering inspection of the' original 

to be delivered •" or- n 

instead of books, Order a copy of any entry or entries therein to 
books!""^ * be furnished and verified by the affidavit of some person 
who has examined the copy with the original entry or 
entries, and such affidavit must state whether or not 
there are in the original books any and what erasures, 
interlineations, or alterations. But notwithstanding 
such copy has thus been supplied, the Court or Judge 
may order inspection of the book from which the copy 
was made (T). 



Order for 
discovery not 
necessarily 
granted as of 
course. 



An order for discovery is not necessarily granted as 
of course, and the Court or Judge may, if satisfied that 



(g) Order xxxi. r. 14, 

(i) Ante, p. 106. 

{k) Leslie v. Cave, 35 W. K. 515. 



{h) Ibid. r. 18. 

(j) Order xxxi. r. 19a. 

(l) Order xxxi. r. 19a. 
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the right to the discovery or inspection sought depends 
on the determination of any issue or question in dispute 
in the action, or that for any other reason it is desir- 
able that any issue or question in the cause or matter 
should be determined before deciding upon the right 
to discovery or inspection, order that the same be 
determined first, and reserve the question as to t^e 
discovery or inspection (m). 

Where an order has been obtained for a party to Consequences 

• . ,. J! J- J! 1 J. of disobedience 

answer interrogatories, or tor discovery of documents, to order for 
or inspection, and such order has been duly served (n), discovery, &c. 
and the party fails to obey the order, he is as a con- 
sequence liable to attachment, and also, if a plaintiff, to 
have his action dismissed for want of prosecution, and 
if a defendant, to have his defence struck out, and to be 
placed in the same position as if he had not defended (o). 
To ground an application for attachment under this 
rule, the service of the order need not be personal, as 
is necessary to ground an application for attachment Service of 
in other cases, but service on the party's solicitor is discovery, 
sufficient, unless the party against whom the applica- 
tion is made can show that he has had no notice or 
knowledge of the order (p), and in that case the 
solicitor himself is liable to attachment unless he has 
reasonable excuse (^q). 

In any action against or by a sheriff in respect of interrogatories 
any matter connected with the execution of his office, officers, 
the Court or a Judge may, on the application of either 
party, order that the affidavit to be made in answer 
either to interrogatories or to an order for discovery 
of documents, shall be made by the officer actually 
concerned (r). 

(m) Order xxxi. r. 20. 

(») The memorandum required to be endorsed on certain judgments 
and orders by Order xli. r. 5 (post, pp. 165, 166), must be endorsed on 
an order for discovery. Hampden v. Wallis, 26 Ch. D. 746 ; 54 L. J. Cb. 
83 ; 32 W. K. 808. (o) Order xxxi. r. 21. 

(p) Ibid. r. 22. (3) Ibid. ,: 23. (r) Ibid. r. 28. 
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Costs of 



Security for 
discovery. 



Amount to be 
paid into 
Court. 



Service of 
receipt. 



Dispensing 
with payment 



The costs of discovery are only to be allowed when 
such discovery shall appear to the Judge at the trial, 
or, if no trial, to the Court or a Judge, or in any event 
to the Taxing Master, to have been reasonably in- 
curred (s). In addition, it is provided that any party 
seeking discovery by interrogatories shall, before the 
delivery thereof, pay into Court to a separate account 
in the action, to be called " Security for Costs 
Account," to abide further order, the sum of £5, and 
if the number of folios exceeds five the further sum of 
10s. for every additional folio. Any party seeking 
discovery otherwise than by interrogatories shall, before 
applying for it, pay into Court in like manner the 
sum of £5, or such farther sum as may be ordered (f), 
and the discretion of ordering increased security is not 
limited to the time of making the order, but may be 
exercised at any time when the circumstances show 
that further security is properly required (u). The 
payment in is made on the simple request of the 
party desiring to so pay in, such request containing a 
statement that the money is paid in to security for 
costs account (v). An official receipt is given for the 
payment in, and the party seeking discovery must 
with his interrogatories or order for discovery, serve a 
copy of the receipt for the money so paid in, and the 
time for answering or making discovery only com- 
mences to run from the date of such service, and a 
party is not required to answer or make discovery 
unless and until such payment has been made, unless 
otherwise ordered (w). The Court or a Judge may on 
special grounds — e.g., extreme poverty — dispense with 
this payment into Court, but not on mere inclination, 
and it cannot be dispensed with merely by consent (a;). 



(s) Order xxxi. r. 25. («) Ibid. r. 26. 

(u) Cook V. Smith (1891), 1 Ch. 509 ; 60 L. J. Ch. 573 ; 64 L. T. 18. 

(v) Supreme Court Funda Eules, 1894, r. 32. 

(w) Order xxxi. s. 26. Jones v. Jones, W. N. (1884) 17: 19 L J 
(N.)73. 

(x) Neimtian v. London and South- Western Railway Co 24 Q B D 
454 ; 59 L. J. Q. B. 841 ; 62 L. T. 890. Aste v. Stumore, 13 Q.' b! d". 
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Where interrogatories are delivered to, or discovery of Where dis- 

documents sought against several defendants who are aglfnstTev^rai 

being sued in respect of one cause of action, separate P*™^^- 

deposits in respect of each defendant are not required, 

but one deposit is sufficient in the same way as if 

there were but one defendant; but where there are 

different defendants defending by separate solicitors 

and each having independent rights, or where separate 

and distinct sets of interrogatories are delivered to 

each, a separate deposit must be made in respect of 

each defendant. As regards a defendant applying for 

discovery against co-plaintiffs, one deposit is always 

sufficient (y). Unless the Court or a Judge shall at or Dealing with 

before the trial otherwise order, the amount so paid in paidi™^^ ^° 

as aforesaid is, after the action has been finally disposed 

of, paid out to the party who paid it in, on his request, 

or to his solicitor on such party's written authority, in 

the event of the costs of the action being adjudged to 

him ; but in the event of the Court or Judge ordering 

him to pay the costs of the action, the amount in 

Court is subject to a lien for the costs ordered to be 

paid to any other party (2). A direction for payment How money 

• n i. J' i. 2.1 ic ct '1. r n 2. obtained out oi 

out of money standing to the " becurity for Costs court. 
Account," is issued by the Paymaster on receipt of a 
certificate of a Taxing Officer, or Master, as the case 
may be, to the person who is entitled to have paid out 
to him the money so lodged (a). 

An application that is not unfrequently made in Summons for 
the course of an action, is for the plaintiff or defendant ^"''^ '°° ^^^' 
to be ordered to give further and better particulars 
of his claim (6), or defence, as the case may be, and 
such order may be made on such terms as to costs or 

326 ; 53 L. J. Q. B. 32 ; 82 W. E. 219. Bv/rr v. Subhard, W. N. 
(1883) 198. 

(y) Annual Practice (1897), 663, 664, notes to Order xxxi. 1. 26. 

(z) Order xxxi. r. 27. 

(a) Supreme Court Funds Eules, 1894', r. 44. 

(6) As to the Judge ordering particulars where action proceeding 
without pleadings, see Order xviiia. rr. 3, 4, ante, pp. 70, 71. 
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otherwise as may be just (c). Thus, for instance, if the 
plaintiff is suing an omnibus company for injuries done 
to him by the negligent driving of ore of the defend- 
ants' drivers, particulars may be obtained of the time 
and place of the accident, and of the injuries com- 
plained of, and of the expenses and other damage 
Time for caused the plaintiff. The party at whose instance 

pirtSufarl'"'' particulars have been delivered under a Judge's order 
has, unless the order otherwise provides, the same 
length of time for pleading after the delivery of piar- 
ticulars that he had at the return of the summons, but 
except to this extent an order for particulars does not, 
unless it contains a direction to that effect, operate as 
a stay of proceedings or give any extension of time (d). 



ordered. 



Particulars in 
action of 
seduction. 



In an action for seduction the defendant is not 
entitled to an order for particulars of the time and 
place of seduction, until he has first put in a defence 
denying the seduction, unless he supports his applica- 
tion by an affidavit stating that he intends to deny it(6). 



Summons to 
refer to 
Master, &c 



When an action consists entirely, or mainly, of matters 
of account, a very proper application is for it to be 
referred, on the ground that it cannot be conveniently 
gone into at the trial (/), and if this application is 
not made, as it should be if the action is really a 
matter of account, it may be referred by the Judge at 
the trial. The Arbitration Act, 1889 (pi), confers very 
wide powers of referring matters to an official or 



(c) Order xix. r. 7. See Moselle v. Buchanan, 16 Q. B. D. 656 ; 55 
L. J . Q. B. 376. As to delivery of particulars in the first instance, see 
Order xix. r. 6, ante, pp. 74, 75. 

id) Ibid. r. 8. It has, however, been held that where upon an 
application for extension of the time for delivering a pleading, an order 
"peremptory" (see as to the meaning of this, ante, p. 97) has been 
made for delivery of the pleading withm a time limited by the order, 
the time continues to run notwithstanding that the applicant subse- 
quently obtains an order for particulars (-Fotcfc v. Axthdm, 24 Q. B. D. 
174 ; 59 L. J. Q. B. 161). 

(e) Knight v. Engel, 61 L. T. 780. 

(/) See post, oh. vi. on "Arbitration," p. 182. 

(g) 52 & 53 Vict. o. 49, ss. 13-15. 
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special referee either for report or for trial, and this 
without consent in any matters requiring prolonged 
examination of documents or accounts, or any scientific 
■or local investigation (h). 

Where in any action of contract the claim in- Summons to 
dorsed on the writ is for a fixed liquidated sum (i) comt." °^ ^ 
not exceeding £100, or where, though it originally 
exceeded £100, it is reduced by payment or ad- 
mitted set-off (j), or otherwise, to a sum not exceed- 
ing £100, either party may at any time, if the whole 
or part of the demand of the plaintiff is contested, 
apply for an order for the action to be tried in any 
Oounty Court in which the action might (without or 
with leave (k)) have been commenced, or in any Court 
convenient thereto, and it is provided that an order 
shall be made unless there is good cause to the con- 
trary. This provision applies notwithstanding that the 
defendant sets up a counter-claim, and even although 
it is for unliquidated damages (l) and beyond the 
jurisdiction of the County Court (m). But where the 
plaintiff's claim in the action is disposed of there is no 
jurisdiction to remit the defendant's counter-claim to a 
County Court (n). An order being made to remit, the 
plaintiff lodges the original writ and the order with 
the County Court Eegistrar, who appoints a day for 
hearing and gives notice thereof, and then the action 



(A) See fully hereon Order xxxvi. rr. 43-55, and poet, oh. vi. on 
" Arbitration," p. 182. 

(i) Bassett v. long (1894), 2 Q. B. 332 ; 63 L. J. Q. B. 653 ; 71 
L. T. 16. 

(j) These words apply to payment or set-off before action brought, and 
not to payment into Court (Slcinner v. -De Faria, 33 Solrs. Jl. 254), 
nor to payment of part of the claim on o, judgment under Order xiv. 
{Hodgson v. BeU, 24 Q. B. D. 525 ; 59 L. J. Q. B. 231 ; 62 L. T. 481). 
As to an admitted set-ott^ that means admitted by both parties {Huibard 
V. Goodley, 25 Q. B. D. 156 ; 59 L. J. Q. B. 285 ; 62 L. T. 736). 

(k) Bwkill V. Thomas (1892), 1 Q. B. 99 ; 65 L. T. 758. 

(Z) Guildford v. Lambeth (1895), 1 Q. B. 92 ; 64 L. J. Q. B. 95 ; 
71 L. T. 738. 

(m) Morgan v. BuUen, 11 Times Law Reports, 153. 

(n) Beg. v. Judge of Oity of London Court (1891), 2 Q. B. 71 ; 
60 L. J. Q. B. 575 ; 64 L. T. 869. 
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and all proceedings therein are tried and taken in such 
Court as if the action had been originally commenced 
therein, and the High Court has no longer any juris- 
diction over it (o). The costs of the parties in respect 
of proceedings subsequent to the order are to be 
allowed according to the County Court scale, but the 
costs of all proceedings prior to the order according to 
the High Court scale (»). If in an action thus trans- 
ferred to the County Court the plaintiff recovers lesa 
than £20 he is entitled to no costs (g-). 



Summons to 
change place 
of trial. 



It has been stated that the plaintiff in his statement 
of claim, when there is one, mentions the place where 
he proposes that the action should be tried, and 
in other cases gives notice of such place, and that 
in default the trial will be in Middlesex (r). An 
application may always be made to change the place of 
trial ; if made on the part of the plaintiff it will 
usually be granted on his paying the costs of the 
application, unless the defendant shows some good 
ground against changing it, for with the plaintiff 
rested the right of choice in the first instance. But 
the application is more usually made on the part of 
the defendant, and in support of his application he 
must show either that to change it in the way he pro- 
poses will be more convenient and a saving of expense, 
or that by reason of local prejudice, or otherwise, he 
cannot obtain a fair trial in the place where it is pro- 
posed that the trial should take place (s). 



Summons to 
dismiss for 
want of 
prosecution. 



When a plaintiff does not take some step in an 



(o) Harris v. Judge (1892), 2 Q. B. 565 ; 61 L. J. Q. B. 557 ; 67 L. T. 
19. By 56 & 57 Vipt. o. 37 (Liverpool Court of Passage Act, 1893), 
sect. 8, if the action is one that might have been commenced in the 
Liverpool Court of Passage, an order may be made for the action to be 
tried in such Court. 

[p) 51 & 52 Vict. M. 43, sect. 65. 

(o> White V. Cohen (1893), 1 Q. B. 580 ; 62 L. J. Q. B. 254; 6S 
L. T. 308. 

(r) Ante, p. 77. 

(«) See Order xxxvi. r. 1. 
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action within the time allowed for that purpose, a sum- 
mons may frequently be taken out by the defendant 
asking that the action may be dismissed for want of 
prosecution. The chief cases in which such an appli- 
cation can be made are : (1) Where the plaintiff does 
not, when it 'is necessary, within the time allowed 
deliver his statement of claim (i) ; (2) Where he 
omits to obey an order to answer interrogatories or for 
discovery of documents (u) ; (3) Where he omits to 
give notice of trial within the proper time (v). 

An application to arrest a defendant in the course Application to 
of an action — or, as it is called, to hold a defendant to bail. 
to bail — ^is sometimes though not very often made. 
By the Debtors Act, 1869 (w), it is provided that, 
where the plaintiflf proves at any time before final 
judgment by evidence on oath to the satisfaction of a 
Judge (1) that he has good cause of action against the 
defendant to the amount of £50 or upwards ; (2) that 
there is probable cause for believing that the defend- 
ant is about to quit England unless he is apprehended ; 
and (3) that the absence of the defendant from Eng- 
land will materially prejudice him (the plaintiff) in the 
prosecution of his action, the Judge may order such 
defendant to be arrested and imprisoned for a period 
not exceeding six months, unless and until he has 
sooner given the prescribed security, not exceeding the 
amount claimed in the action, that he will not go out 
of England without the leave of the Court. Where 
the action is for a penalty, or sum in the nature of a 
penalty, other than a penalty in respect of any contract, 
it is not, however, necessary to prove that the 
absence of the defendant from England will materially 
prejudice the plaintiff in the prosecution of his action, 
and the security given (instead of being that the 

(t) Order xxvi. r. 1 ; ante, p. 76. 
(tt) Order xxxi. r. 21 ; ante, p. 109. 
(u) Order xxxvi, r. 12 ; post, p. 132. 
(mj) 32 & 33 Vict. c. 62. 
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defendant will not go out of England) is to the 
effect that any sum recovered against the defendant in 
the action shall be paid, or that the defendant shall be 
rendered to prison (x). 



by defendant. 



Order made An Order to arrest under this provision is made ex 

ex par e. parte, but the defendant may at any time after arrest 
apply to the Court or a Judge to rescind or vary the 
order, or to be discharged from custody, or for other 
Security given relief (2/). The Security given by the defendant may be 
a deposit in court of the amount mentioned in the order 
for arrest, or a bond to the plaintiff, by the defendant 
and two sureties, or, by special leave, of one surety, or, 
with the plaintiff's consent, any other form of security. 
The plaintiff may within four days after receiving par- 
ticulars of the names and the addresses of the proposed 
sureties, give notice that he objects thereto, stating in 
the notice the particulars of his objection, and in such 
case the sufficiency of the security is determined by a 
Master, who has power to award costs to either party. 
It is the duty of the plaintiff to obtain an appointment 
for this purpose, and, unless he does so within four days 
after giving notice of objection, the security is deemed 
sufficient (2). Unless otherwise ordered, the costs of 
and incidental to an order of arrest are costs in the 
cause (a). 



Objections to 
sureties. 



Costa of 
arrest. 



Summons to 
remove action 
from district 
registry to 
London. 



When such 
removal may 
be made as of 
right. 



When an action has been commenced in a district 
registry (&), either party may at any time take out a 
summons for it to be removed to London, and the 
Judge may in his discretion make an order removing 
it(c). In the following cases also a defendant may 
remove such an action as a matter of right — viz., (1) 
Where the writ is specially indorsed, and the plaintiff 

(a;) Compare this with the subject of the writ of ne exeat regno and 
the case of Drover v. Beyer, dealt with post, p. 236. 
(y) Order lxix. r. 1. (z) Ibid. r. 3. 

{a) Ibid. r. 6. 

(b) As to which see ante, pp. 16, 17. 

(c) Jud. Act, 1873, o. 64, 65 ; Order xxxv. r. 16. 
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has not within four days after appearance given notice 
of an application under Order XIV. (d), the defendant 
may so remove it after the expiration of such four days, 
and before delivering a defence, and before the expira- 
tion of his time for doing so ; (2) Where the plaintiff 
has made an application under Order XIV. and failed, 
the defendant may so remove it after the order giving 
him leave to defend, and before delivering a defence, 
and before the expiration of his time for doing so ; and 
(3) Where the writ is not specially indorsed the de- 
fendant may so remove it after appearance and before 
delivering his defence, and before the expiration of his 
time for doing so (e). When an action may be so 
removed of right, the removal is effected by the defend- Mode of 
ant or his solicitor serving upon the other parties to the '^**'" 
action, and delivering to the district registrar, a notice 
signed by himself or his solicitor, to the effect that he 
desires the action to be removed to London, and the 
action is removed accordingly. If, however, the de- 
fendant giving such notice is merely a formal defendant, 
or has no substantial cause to interfere in the action, 
the Court or a Judge may order the action to proceed 
in the district registry notwithstanding such notice (/). 
The notice of removal must be accompanied by a certi- 
ficate, signed by the defendant or his solicitor, that his 
defence has not been delivered, and that the time for 
delivering it has not expired (g). 

Where an action is removed from a district registry, Notice after 
the defendant must upon its removal give notice to 
the plaintiff of an address for service in London in all 
respects as if the appearance had originally been 
entered in London (A) ; and where an action com- Transmission 
menced in a district registry is by any means proceed- ° ^'""^^ ^^■ 

(d) As to which see ante, p. 66. 

(e) Order xxxv. i. 13. This rule does not apply to proceedings 
commenced by Originating Summons. Be Thwaites, Yerburgh v. 
AsUm, 63 L. T. 747. 

(/) Order xxxv. r. 14. (g) Ibid. r. 15. 

(h) Ibid. r. 18 ; ante, p. 56. 
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Bemoval from 
Loudon to a 
district 
registry. 



ing in London, it is the duty of the district registrar 
to transmit to the Central OflBce all original documents 
filed in the district registry, and a copy of all entries of 
the proceedings in the books of the district registry (i). 

Any party to a cause or matter proceeding in 
London may apply for an order to remove the cause 
to any district registry, and the Court or Judge may 
make an order accordingly if satisfied that there is 
sufficient reason for doing so, upon such terms, if any, 
as shall be just (j). 



Security for 
costs. 



A summons is often taken out in the course of an 
action asking that the plaintiff may be ordered to give 
security for costs. Such an application must be made 
before issue joined, and the defendant does not waive 
his right to have security by taking any step in the 
action, as by obtaining an order for time to deliver his 
defence or the like, with knowledge of the ground for 
it, provided he apply before issue joined. The mere 
fact that the plaintiff is a pauper is no ground for 
getting security, and the following are the chief cases 
in which the order for security will be made (k) : 



1. Plaintiff 
abroad. 



(1) Where the plaintiff is permanently resident 
abroad, out of the jurisdiction of the Court (I), even 
though he may be temporarily resident within the 
jurisdiction (m). If, however, there are several plain- 
tiffs and one of them is resident here, though the 
others may be aTsroad, security will not generally be 
ordered. A mere temporary absence is not sufficient, 
nor is an involuntary absence, as in the case of persons 



(i) Order xxxv. r. 20. 

(/) Ibid. r. 17. 

{k) See hereon Arch. Pr. 14th ed, 395-403. 

(I) Prior to 31 & 32 Viot. c. 54, s. 5, an order for security would have 
been made against a plaintiflF resident in Scotland or Ireland, but not so 
now, as by that Act provision is made enabling a person obtaining a 
judgment, to register it in Scotland or Ireland and levy on it there. 

(m) Order Lxv. r. 6a. 
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engaged abroad in the public Bervice. The order for 
security will be made even although the plaintiff is a 
king of a foreign state (n), but it will usually be an 
answer to the application to show that the plaintiff is 
in possession of substantial property within the juris- 
diction — whether that property be real or personal — (o) 
available to process by the defendant ; and it may also 
be mentioned that an order for security will not be 
made when there has been a direct admission by the 
defendant of his liability {p), but the mere fact that 
the action is brought upon a judgment already 
obtained abroad is no ground for refusing security (g). 
A defendant residing abroad cannot ordinarily be Ordering 
compelled to give security for costs ; but where the give security. 
defendant is quasi a plaintiff, as in an interpleader 
issue (r), and he resides abroad, he may be compelled 
to find security for costs ; and where a defendant 
abroad sets up, by way of counter-claim, a distinct 
cause of action against the plaintiff, he may be 
compelled to give security in respect of the costs of 
the counter-claim (s). 

An application for security for costs on the ground Evidence to 
of the plaintiff residing abroad may be founded upon appUoaUon. 
the plaintiff's own admission in his writ to that effect, 
or on affidavit showing that it is so. An affidavit of 
mere belief of the plaintiff's residence being abroad is 
not sufficient (t). 

(2) In any action of tort, on an affidavit that the 2. Action of 
plaintiff has no visible means of paying his (the by^a miuper! 

(ra) Otho, King of Oreece v. Wright, 6 Dowl. 12 ; Emperor of Brazil 
■V. JRohinaon, 5 Dowl. 522 . 

(0) Hamhmgher v. Poetting, 47 L. T. 249 ; 30 W. R. 769. 

(p) De St. Martin v. Dams, W. N. (1884) 86. 

(0) Orozat V. Brogden (1894), 2 Q. B. 30 ; 63 L. J. Q. B. 325 ; 70 
1. T. 525. 

(r) Tomlinson v. iMnd Finance Co., 14 Q. B. D. 539 ; 53 L. J Q. B. 
561. 

(g) Lalee v. Saseltine, 55 L. J. Q. B. 205. 

(t) Gardiner v. Harris, 8 1^. E. Ir. 352. 
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defendant's) costs in the action if he fail, the defend- 
ant may, unless the plaintiff can satisfy the Judge 
that he has a cause of action fit to be prosecuted in the 
High Court, obtain an order for him to give security 
for such costs, or that it be remitted for trial to a 
County Court to be therein named, in which case the 
action and all proceedings therein are to be tried and 
taken in such Court as if the action had been originally 
commenced therein, and the costs of all parties in 
respect of the proceedings subsequent to the order are 
allowed according to the scale of costs in use in County 
Courts, and the costs of the proceedings prior to such 
order are allowed according to the scale in use in the 
High Court (u). This provision forms, naturally, a very 
great protection to a defendant in a speculative action 
of tort, enabling him to get the action cheaply and 
quickly disposed of. It should be observed that it 
does not apply to a defendant setting up a counter- 
claim founded on tort, and this even although the 
issue raised by the counter-claim is the only issue for 
trial in the action (v). 

3. Plaintiff (3) The trustee of a bankrupt plaintiff may be 

"'^'''■' ordered to give security for costs when he interferes in 
an action commenced by the bankrupt, and continues 
it for the benefit of his estate (w). The mere fact that 
a trustee in bankruptcy who is suing is insolvent, or 
that he sues in his ofiBcial name as " The Trustee in 
Bankruptcy of A. B.," is not sufficient to entitle the 
defendant to compel him to find security for costs (x), 
and, in fact, the insolvency or bankruptcy of the 



, (u) 51 & 52 Viot. 0. 43, s. 66. By 56 & 57 Vict. c. 37 (Liveroool 
Court of Passage Act, 1893) sect. 4, if the action is one which might 
have been brought in the Liverpool Court of Passage, an order may be 
made for the action to be tried in such Court. 

(«) Dddbhel Flipo v. Varty, (1893) 1 Q. B. 663 : 62 L. J. Q. B. 398 i 
68 L. T. 797. 

(w) 15 & 16 Vict. 0. 76, s. 132. 

(x) Pooley's Trustee v. Whetham, 28 Ch. D. 38 ; 54 L. J. Ch. 182 ; 
33 "W. B. 423 ; Cowell v. Taylor, 31 Ch. D. 34 ; 55 L. J. Ch. 92. 
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plaintiff is in itself no ground for applying for 
security (y). 

(4) A limited joint-stock company will be ordered i. Limited 
to give security for costs, if it can be shown that if "°™P^"y- 
the defendant is successful the assets may be insuffi- 
cient to pay his costs (z), or if it is in course of 
liquidation (a). 

(5) If an insolvent person sues merely as a nominal 6. Nominal 
plaintiff for the benefit of a third party, he may be ^ *™ ' 
ordered to give security for costs (6). 

When security for costs is ordered, it may be either How spourity 
a deposit of money in court, or a bond given to the &^^°' "™^' 
party requiring the security, in such amount as the 
Court or Judge may direct (c). The day on which an 
order for security for costs is served, and the time 
thenceforward, until and including the day on which 
such security is given, is not reckoned in the compu- 
tation of time allowed to plead, answer interrogatories, 
or take any other proceedings in the action (d). An 
order for security may give liberty to apply to increase 
the security, and if a party makes default in giving 
security as directed, he may be ordered to give security 
within a limited time, and that in default the action 
may be dismissed (e). 

The process of interpleader occurs where claims are intei-pieader. 
made by two or more persons against another who 

(w) Mhodes v. Daioson, 16 Q. B. D. 548 ; 55 L. J. Q. B. 134 ; Cook 
V. Whellock, 24 Q. B. D. 658 ; 69 L. J. Q. B. 329 ; 62 L. T. 675. 

(z) 25 & 26 Vict. c. 89, s. 69- 

(a) JMre /Spirit Co. v. Fowler, 25 Q. B. D. 235 ; 59 L. J. Q. B. 537 ; 
63 L. T. 559. 

Q>) Cowell V. Taylor, 31 Ch. U. 34 ; 55 L. J. Ch. 92. 

(c) Order lxv. rr. 6, 7. Generally as to cases in which security for 
oOBts will be ordered, see Annual Practice (1897), 1151-1156, notes to 
Order lxv. r, 6. If the sum fixed is less than £10, payment into Court 
is usually directed. 

(d) Order lxiv. r. 6. 

(e) La Grange v. McAndrew, 4 Q. B, D. 210. 
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claims no interest in the subject-matter of the dispute 
himself other than for costs or charges, and the object 
of the process is to have the point of who is entitled, 
decided between the antagonistic claimants (/). 



Two cases of 
Interpleader. 



The cases in which interpleader arises are two — viz. 
(1) where a person is under liability for any debt, 
money, goods, or chattels for or in respect of which he 
is or expects to be summoned by two or more parties 
making adverse claims thereto ; and (2) where con- 
flicting claims are made on a sheriff in possession (g). 
It is not necessary that the title of the claimants 
should have had a common origin (K). "When the 
applicant is a defendant to an action, the interpleader 
summons may be taken out at any time after service 
of the writ of summons, and the Court or a Judge 
may stay all further proceedings in the action (i). 
When there is no action, then the interpleader forms 
the subject of an originating summons. 



Affidavit in 
support of 
interpleader 
summons. 



On the hearing of an interpleader summons it is 
provided that the applicant must satisfy the Court or a 
Judge by affidavit or otherwise (1) That he claims no 
interest in the subject-matter in dispute other than for 
charges or costs ; (2) That he does not collude with 
any of the claimants ; and (3) That he is willing to 
pay or transfer the subject-matter int'i court, or to 
dispose of it as the Court or a Judge may direct (y). 
In the case, however, of a sheriff's interpleader, there is 
no necessity for him to make an affidavit in support of 



(/) The practice as to interpleader is now regulated by Order lvii., the 
statutes relating to the subject being repealed, except sect. 17 of 23 & 
24 Vict. c. 126, as to which see post, p. 124, Under the rules of 1883, 
the Masters have full jurisdiction in interpleader, save only the settle- 
ment of issues, except by consent. (See Order liv. r. 12, enamerating 
the various matters in which a Master has not jurisdiction, ante, p. 21, 
note (s) ). A District Registrar has power now to make Interpleader 
orders (Order xxxv. rule 5a, being new Kule of August 1894). 

'a) Order lvii. r. 1. 

h) Ibid. r. 7. (i) Ibid. rr. 4, 5, 6. 

j) Ibid. r. 2. 
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the application, and he will not be allowed the costs 
of such an affidavit unless he has been required by the 
Master or District Registrar to make it (k). 

The most frequent cases of interpleader are by sheriff's cases 
sheriffs, for, on an execution being put in, a claim is ™°d praotiJT*' 
often made to the goods by some party — e.g., a bill of thereon, 
sale holder. Any claim must be made in writing, and 
on receipt of it the sheriff must give notice to the 
execution creditor, who must within four days give 
notice to the sheriff that he admits or disputes the 
claim. If he does not do this, and the claimant does 
not withdraw his claim by notice in writing, the sheriff 
may apply for an interpleader summons to be issued. 
If the execution creditor, before the summons is issued, 
gives notice admitting the claimant's title, he is only 
liable for fees and expenses incurred prior thereto. 
If after the issue of the summons an admission or 
withdrawal is made, the Judge may, on the return of 
the summons, make such order as to costs and fees as 
may be just and reasonable (I). 

An interpleader summons calls the parties before Procedure on 
the Judge, and he may order that a claimant be made eummfns. 
a defendant in any action already commenced in re- 
spect of the matter, or he may direct an issue to be 
stated and tried between the parties (m) ; or with the 
consent of both claimants, or on the request of any 
claimant, if, having regard to the value of the subject- 
matter in dispute, it seems desirable so to do, he may 
dispose of the merits of their claims, and decide the 
same in a summary manner, and on such terms as 
may be just (n). Where also the question is one of 
law, and the facts are not in dispute, the Court or a 
Judge may summarily decide the question, or order 
that a special case be stated for the opinion of the 

{k) Stacker v. Seggerty, 67 L. T. 27. 
{I) Order lvii. n-. 16, 17. 
(m) Ibid. r. 7. (n) Ibid, r 8. 
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Court (o). If any claimant does not appear on tlie 
summons, or if he neglects to comply with any order 
made after appearance, an order may be made barring 
Wo appeal. his claim (^). It is provided by statute that the 
judgment in any such action or issue as may be 
directed, and any decision in a summary manner, 
shall be final and conclusive {q). The Rales of Court 
also provide that no appeal is to be allowed from any 
judgment or summary decision in interpleader, unless 
by special leave of the Court or a Judge, or the Court 
of Appeal (r). This provision does not, however, con- 
trol the enactment just referred to, and, therefore, 
from a summary decision by a Judge at chambers 
there is no appeal, and no power to give leave to 
appeal (s). With regard, however, to a Master's de- 
cision, this does not apply, for there is certainly an 
appeal here, by leave, to the Judge (f), and possibly 
without leave, though this must be considered 
doubtful (w). 



Sale of goods 
on inter- 
pleader. 



In the case of a sheriff's interpleader, where any 
claimant alleges that he is entitled under a bill of sale, 
or otherwise, to the goods or chattels by way of security 
for a debt, the Court or a Judge may order the sale of 
the whole or a part thereof, and direct the application 
of the proceeds of the sale in such manner and upon 
such terms as may be just (v). 



General 
practice. 



The ordinary practice as to discovery (w) and 

(o) Order lvii. r. 9. As to a special case, generally see Order xxxiv. 
and post, p. 125. 

(jp) Order lvii. r. 10. 

(2) 23 & 24 Vict. c. 126, s. 17 ; 39 &40 Vict. u. 59, s. 20. 

(r) Order ltii. r. 11. 

(») Lyon V. Morris, 19 Q. B. D. 139 ; 56 L. J. Q. B. 378 ; 57 L. T. 
324 ; Be Tarn (1893), 2 Cb. 280 ; 62 L. J. Ch. 564 ; 68 L. T. 311. 

(t) Wehh V. Slmw, 16 Q. B. D. 658 ; 55 L. J. Q. B. 249 ; 54 L. T. 16. 

(u) Clench v. Dooley, 56 L. T. 122. See Order liv. r. 21, and 
Annual Practice, (1897) 1045. 

(v) Order lvii. r. 12. As to the duty of the sheriff, see Scarlet v. 
Hanson, 12 Q. B. D. 213 , 53 L. J. Q. B. 62. 

(w) Ordej' xxxi. ; ante, pp. 102-111. 
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trial (x) apply to interpleader issues (y), and the Court 

or a Judge has a full discretionary power as to costs 

and other matters (z). Where the amount or value of Traasfer to 

the matter in dispute does not exceed £500, the *^°""'y *^°"'- 

Court or a Judge may order its transfer to the County 

Court of the district in which an action might have 

l3een brought in respect of the matter (a). 

A special case (b), is a course sometimes resorted to Special case, 
by parties when they are agreed upon the facts of the 
case, and only desire the decision of the Court upon 
some point or points of law. The parties to an action 
may at any time concur in stating any such special 
case, which contains all necessary facts, is printed and 
signed by the respective parties or their solicitors, 
divided into paragraphs numbered consecutively, and 
filed, three printed copies being left at the same time 
for the use of the Judges. The Court is at liberty to 
draw from the facts and documents stated in any such 
special case any inferences, whether of fact or law, 
which might have been drawn therefrom if proved at 
a trial (c). In addition to this special case by con- Trying 
sent, if it appears to the Court or a Judge that there ?aT*'°"^ °* 
is in any action a question of law which it would be 
more convenient to have decided before any evidence 
is given on an issue of fact, an order may be made for 
such point of law to be raised for the opinion of the 
Court by special case or otherwise (d). No special Party to a 
case to which a person under disability is a party, can under ""^^ 
be set down for argument without leave of the Court '*'8»'''iity- 
or a Judge, which will only be granted on showing 
that the statements in such special case which affect 
such person under disability are true (e). 

fx) Order xxxvi. ; post, pp. 132-135. 

ly) Order i.vii. r. 13. (a) Ibid. r. 15. 

(o) 47 & 48 Vict. o. 61,3. 17. 

(5) The special case here referred to must not be confused with a 
special case which may still be used as a mode of commencing pro- 
ceedings, and as to which see post, p. 275. 

(c) Order xxxit. rr. 1-3. 

{d) Ibid. r. 2. (e) Ibid. r. i. 
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Agreement as The parties to any such special case may, if they 
to special case. ^^^^^ g^^ ^^^^j, -j^^^ ^^ agreement in writing, which is 

not subject to any stamp duty, that on the judgment 
of the Court being given in the affirmative or negative 
of the question or questions raised by the special case, 
a sum of money fixed by the parties, or to be ascer- 
tained by the Court, or in such manner as the Court 
shall direct, shall be paid by one of the parties to the 
other or others of them, either with or without costs 
of the action ; and the judgment of the Court may be 
entered for the sum as agreed or ascertained, with or 
without costs, as the case may be, and execution may 
issue after such judgment forthwith, unless otherwise 
agreed, or unless stayed on appeal (/). 



Issues of fact 

without 

pleadings. 



In addition to a special case there is another course 
that may be adopted instead of the ordinary mode of 
procedure, and that is, where the parties to an action 
are agreed as to the questions of fact to be decided 
between them, they may by consent and order of the 
Judge proceed to the trial thereof without formal 
pleadings — viz., by means of an issue to be entered and 
tried in the same manner as an issue in an ordinary 
action (g). 



Costs on 

interlocutory 

applications. 



" Costs in 
cause." 



Party's costs 
"in any event. 



On some interlocutory applications a direction is 
given as to the costs of the application — e.g., that 
they are to be paid by one of the parties, that they are 
to be " costs in the cause," or are to be one of the 
parties' costs " in any event." The meaning of the 
expression " costs in the cause," is simply that the 
costs of the application follow the general costs of 
the action, which indeed is usually the case. The 
meaning of the expression costs "in any event" is 
that one of the parties is to have the costs of the 
application in question, whatever may be the ultimate 
result of the action. Upon any interlocutory applica- 



/) Order xxxiv. r. 6. 



ig) Ibid. rr. 9-12. 
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tion where the Court or a Judge shall think fit to award 
costs to any party, payment may be directed of a 
certain sum in lieu of taxed costs (h). 

Where an application is made in Chambers to one Appeals from 
of the Masters, or to a District Eegistrar, he may, if chambers™ 
he thinks fit, refer the matter to a Judge in Chambers (*). 
If he does not, nevertheless, any person affected by his 
order or decision, may appeal to a Judge in Chambers 
within four days in the case of a Master's decision, and 
within six days in the case of a District Registrar's 
decision, such appeal being by way of indorsement on the 
summons by the Master, or District Eegistrar, at the 
request of any party, or by notice in writing to attend 
before the Judge without any fresh summons (j). Prom 
thence either party may appeal to a Divisional Court 
within eight days by motion (Jc), unless it is a matter Judicature 
of practice or procedure (l), in which case the appeal ° ' 
must be to the Court of Appeal within fourteen days (m), 
and subject also to this, that there is no appeal from an 
order allowing an extension of time for appealing from 
a judgment or order, and that leave to appeal must be 
obtained from a Judge, or the Court of Appeal, except 
in the cases mentioned below (n). As regards the one 
case of a summons under Order XIV., there is an 

{h) Order lxt. r. 23. 

(i) Order liv. r. 20 ; Order xxxv. r. 8. 

(J) Order lit. r. 21 ; Order xxxv. i. 9. See also ants, p. 17. 

{%) Order liv. rr. 23, 24. 

(l) As to what has been held to be "practice or procedure," see 
Annual Practice, (1897) 150, 151. 

(m) Order Lviii. r. 15. Unless, indeed, the order appealed from 
happened to be a final order, when the time would be three mouths. As 
to what orders are Interlocutory and what are Final, see Annual Practice 
(1897), 1073, note to Order Lvni. i. 15. 

(ra) Judicature Act, 1894, a. 1. The exceptions are : (1) When the 
liberty of the subject or the custody of infants is concerned ; (2) Cases of 

f ranting or refusing an injunction or appointing a receiver ; (3) Any 
Boision determining the claim of any creditor or the liability of any 
contributory or director or officer under the Companies Acts, 1862 to 1890 ; 
(4) Any decree nisi in a matrimonial cause, and any judgment or order 
in an admiralty action determining liability ; (5) Any order on a special 
case stated under the Arbitration Act, 1889 ; (6) Such other cases to 
be prescribed by Eules of Court as in the opinion of the authority for 
making such rules are of the nature of final decisions. 
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appeal from a Judge, without leave, if the Judge 
has refused unconditional liberty to defend (o). An 
appeal notice, when the appeal is to a Judge or a 
Divisional Court, must be made returnable within the 
times above mentioned (p) ; but when the appeal is to 
the Court of Appeal it seems sufficient to merely give 
the notice within the prescribed time. The times for 
appealing are subject to enlargement or abridgment by 
the Court or Judge, and this even though the applica- 
tion for enlargement is not made until after the 
expiration of the proper time(g'). Any such appeal 
as aforesaid is no stay of proceedings unless so 
ordered (r). 

Notice of When there has been no proceeding taken in an 

after i^fby action for one year, the party, whether plaintiff or 

for one year, defendant, who desires to proceed must first give a 

calendar month's notice to the other party (s). Thus 

where the plaintiff obtained an order for judgment, but 

allowed more than a year to expire without signing 

judgment thereon, it was held that he could not sign 

judgment until after a month's notice (t). But where 

judgment has been signed execution can be issued 

without notice though more than a year has expired (it). 

A summons on which no order is made is not, but 

notice of trial countermanded is, deemed a proceeding 

"Month." within the Kule (v). The term " month " occurring 

here, and generally in legal procedure, means a calendar 

month (w). 



Discontinu- 
ance or with- 
drawal of 
plaintiff's 
Claim or part 
thereof. 



A plaintiff not desiring to continue his action may 
at any time before receipt of the defendant's statement 

(o) Judicature Act, 1894, s. 1. 

(p) Stedman v. HaUn, 22 Q. B. D. 16 ; 58 L. J. Q. B. 57. 
(q) Order lxiv. r. 7. 
(r) Order Liv. r. 22. 
(s) Order lxiv. r. 13. 

(t) Stafordshire Joint Stock Banh v. Weaver, W. N. (1884) 78. 
[u] Taylor \. Boe, 62 L. J. Ch. 391 ; 68 L. T. 253. After six years, 
however, execution can only be issued by leave. See post, p. 154. 
(«) Order lxiv. r. 13. {w) Ibid. r. 1. 
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of defence, or after the receipt thereof before taking 
any other proceeding in the action (save an inter- 
locutory application), by notice in writing, wholly 
discontinue his action, or withdraw any part or parts 
of the alleged cause of complaint, but he must then 
pay the defendant's costs of the action, or, if the 
action be not wholly discontinued, the defendant's 
costs occasioned by the matter so withdrawn. Such Subseqnent 
costs are taxed and such discontinuance or withdrawal, bought*'' ^^ 
as the case may be, is not a defence to any subsequent 
action. Subject to this it is not competent for the 
plaintifE to withdraw the record or discontinue the 
action without leave of the Court or a Judge, but the 
Court or a Judge may, before or at or after the 
hearing or trial, upon such terms as to costs, and as to 
any other action, and otherwise as may seem fit, 
order the action to be discontinued, or any part of 
the alleged cause of complaint to be struck out. The 
Court or a Judge may, in like manner and with the ijiscontiim- 
like discretion as to terms, upon the application of a drawai^rf'* 
defendant, order the whole or any part of his alleged defendant's 

, . counter-claim 

ground of defence or counter-claim to be withdrawn or or defence, 
struck out, but it is not competent to a defendant to 
withdraw his defence or any part thereof without such 
leave (x). 

Any defendant may enter judgment for the costs of Judgment for 
the action if it is wholly discontinued against him, or continuance, 
for the costs occasioned by the matter withdrawn if 
the action is not wholly discontinued, in case such 
respective costs are not paid within four days after 
taxation {y) ; and if any subsequent action is brought staying 
before payment of the costs of a discontinued action, action?"™' 
for the same, or substantially the same, cause of action, 
the Court or a Judge may if they or he think fit order 



(x) Order xxvi. r. 1. See also as to countermand of notice of trial, 
Order xxiYi. i. 19, post, p. 135. 
(y) Order xxvi. r. 3. 

I 
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a stay of such subsequent action, until such costs shall 
have been paid (2). 

Compounding Leave is necessary to compound a penal action, and 
penal action, ^^^j^ ^^^^^ -^ ^^^. ^^ ^^ ^^^^ where part of the penalty 

goes to the Crown, unless notice shall first have been 
given to the proper of&cer. Any order to compound a 
penal action must expressly state that the defendant 
undertakes to pay the sum for which the Court has 
given him leave to compound the action, and where 
part of the penalty goes to the Crown, that portion 
must be paid into the hands of the Master of the Crown 
Ofl5ce Department of the Central Office for the use of 
Her Majesty (a). 

Commercial It is convenient here to notice the special practice 

now existing in commercial causes, a notice having 
been issued by the Judges as regards them, under their 
general right to deal by convention amongst themselves 
with the mode of disposing of the business of their 
Courts. Commercial causes include causes arising out 
of the ordinary transactions of merchants and traders, 
amongst others those relating to construction of 
mercantile documents, export or import of mer- 
chandise, affreightment, insurance, banking, mer- 
cantile agency, and mercantile usage. Either party to 
an action may apply by summons to enter a case in 
the Commercial list, and a separate list of summonses 
in commercial cases is kept in Chambers, and a 
separate list is also kept for entry of such causes for 
trial. A particular Judge is charged with commercial 
business, and all applications in London are made to 
him direct, and as regards country cases, this can be 
so also by consent. With regard, however, to applica- 
tions under Order XIV., they are made, as heretofore, 
to a Master or District Registrar. Even when a cause 

(«) Order xxvi. r. 4, (a) Order l, rr. 13, 14, 15. 
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has been entered for trial in the ordinary list, application 
may be made to enter the same in the Commercial list. 
Provisions have also been made to facilitate a speedy 
hearing — e.g., in proper cases dispensing with pleadings 
and also with technical rules of evidence, and generally 
for enabling a decision on the real matter in controversy 
to be quickly given (&). 

(5) See the Judges' Notice as to Commercial Causes set out in vol. ii. 
of Annual Practice, (1897) 392, 393. 
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CHAPTER V. 

TEIAL AWD PROCEEDINGS TO CONCLUSION. 

Having in the last Chapter considered the most usual 
interlocutory applications and proceedings in the course 
of an action, we may now continue its ordinary course, 
which we have at present pursued up to the close, of 
the pleadings (a), and the next thing is to go to 
trial. 

Notice of trial The first step towards the trial is to give notice of 
trial. As has been pointed out (&), a plaintiff may, 
if he desires, indorse his writ with a notice that 
he intends to proceed to trial without pleadings, and 
then if the defendant appears he may, subject to a 
contrary order being made, proceed to give twenty-one 
days' notice of trial, within ten days of appearance. 
But, subject to this, notice of trial may be given by 
the plaintiff with his reply (if any) whether it closes 
the pleadings or not, or at any time after the issues of 
fact are ready for trial (c). Such notice must state 
whether it is for the trial of the action or of issues 
therein, and the place and day for which it is to be 
entered for trial (d). If the plaintiff does not give 
notice of trial within six weeks after the close of the 
pleadings the defendant may then give notice of trial, 
or may apply to have the action dismissed for want of 
prosecution (e). 

{a) See ante, p. 90. (6) Ante, pp. 70, 71. 

(c) Order xxxvi. r. 11. 

{d) Ibid. ir. 13, 13a. See form in Appendix II. hereto, post, p. 308. 

(e) Ibid. r. 12. \ 
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There are four possible modes of trial, and the rules Four modes of 
with regard to trial appear equally to apply whether *"*'" 
the new procedure of summary trial is adopted, or the 
notice of trial is given with or subsequently to reply : 

First Mode — Before a Judge with a Jwry. — In cases lat mode of 
of slander, libel, false imprisonment, malicious pro- *"* " 
secution, seduction, and breach of promise of marriage, 
the plaintiff may give notice of trial in this way, and if Eight to a 
he gives notice of trial otherwise than with a jury, the ^'^^' 
defendant may within four days from service of notice 
of trial give notice that he requires a jury, and there- 
upon the action is to be so tried. (/ ). In other cases 
notice of trial for, or notice requiring, a jury cannot be 
given ; but it is provided that upon the application of 
any party within ten days after notice of trial given {g), 
for a trial with a jury, an order shall be made for 
the same (A). Every trial with a jury is by a single 
Judge, unless it is specially ordered to be by two or 
more Judges (i). 

Second Mode — Before a Judge alone without a Jury. 2nd mode of 
— In actions not falling within the first mode of trial, 
subject to the provisions presently mentioned, the trial 
is by a Judge alone (;'). The Court or a Judge may 
also, if it appears desirable, direct a trial without a jury 
of any question or issue of fact, or partly of fact and 
partly of law, which previously to the passing of the 
Judicature Acts could without any consent of parties (Jc) 

(J) Order xxxvi; r. 2. 

(g) This means within ten days of the original notice of trial, so that 
where the notice of trial had become of no force by reason of non-entry 
within the proper time (see post, p. 135) an application made within ten 
days of a second notice was refused. {Tonsley v. JSeffer, 19 Q. B. D. 
153 ; 50 L. J. Q. B. 650 ; 57 L. T. 481). 

{Vj Order xxxvi. r. 6. This rale does not, however, give any right to 
a jury in cases which, under the former practice could, without consent, 
be tried without a jury ; but in such cases the Court has a discretion 
(Annual Practice (1897), 710) ; and it does not apply to matters assigned 
to the Chancery Division, which are always to be tried by a judge with- 
out a jury unless otherwise ordered (Order xxxvi. r. 3, post, p. 193), 

(i) Ibid r. 9. (j) Ibid. i. 7. 

(k) This mainly comprises Chancery matters. 
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have been tried without a jury (l";, and also of any 
question or issue requiring any prolonged examination 
of documents or accounts, or any scientific or local 
investigation which cannot conveniently be made with 
a jury (m). 

3ra mode of Third Mode — Before an Officicd or Special Referee. — 

*"*'■ No notice can be given for trial in this way, but an 

order to that efEect may be made («). 

4th mode of Fourth Mode — By a Judge or Official or Special 

Referee with Assessors. — No notice can be given for 
trial in this way, but an order to that effect may be 
made (o). 

Trial of dit- Subject to the foregoing provisions, the Court or a 
if dffierenr Judge may in any action order that different questions 
ways and at Qf f^cfc arisiuff therein be tried by different modes of 

dinerent times. ° • p j? i • j 

trial, or that one or more questions of fact be tried 
before the others, and may appoint the place for such 
trials, and in all cases may order that one or more 
issues of fact be tried before any other or others (p). 

Length of The length of the notice of trial is ten days, unless 

the defendant is under terms to take short notice, when 
it is four days (q), but when the plaintiflF has duly in- 
dorsed his writ with notice that he intends to proceed 
to trial without pleadings, then the notice is a 21 
days' notice (r). When the defendant is under terms 
to take short notice of trial, it is nevertheless usual to 
give as long a notice as the time will admit of, but 
this is not absolutely necessary, unless the order only 
puts him on terms to take short notice if necessary. 



[1) Order xxxvi. r. 4. (m) Ibid. r. 5. 

{n) See ante, p. 27 and chap. vi. post, p. 182, and generally Order 
XXXVI. rr. 53-55. (o) Ibid, and generally Order xxxvi. rr. 43-45. 

{p) Order xxxvi. r. 8. 

(2) Ibid. 1. 14. As to which, see ante, p. 97. 
(r) Order xviua. And see ante p. 70. 
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If this is the case the defendant is not bound to take 
short notice unless it becomes necessary, and it is not 
necessary if the plaintiff has been guilty of delay in 
joining issue or giving the notice (s). The notice of 
trial in London or Middlesex does not operate for any 
particular sittings, but is deemed to be for the first 
day on which the cause can be reached after the 
expiration of the notice ; elsewhere than in London or 
Middlesex it is deemed to be for the next assizes at the 
place for which notice of trial is given (i). No notice Countermand, 
of trial oDce given can be countermanded, except by 
consent in writing signed by the parties or by leave of 
the Court or a Judge (m). 

Notice of trial having been given, the next step Bnti-y of cause 
is to enter the cause for trial. In London or Middle- ^Indol or 
sex this entry must be made within six days after Middlesex. 
giving the notice (t;). The party giving the notice 
should enter it either on the day of the notice or the 
day after; if, however, he does not, his opponent may 
enter it within the four subsequent days, and if within 
that time neither party enters it the notice of trial falls 
through (w). Elsewhere than in London or Middlesex Enti-y of cause 
either party may, not less than seven days before the assizes! ** *° 
Commission day appointed for such place, enter the cause 
for trial in the district registry (if any) of the city or 
town where the trial is to be held, or with the associate, 
and no later entry is allowed except by leave of a 
Judge going that circuit, or by order of a Judge at 
Chambers subject to the consent of a Judge going that 
circuit (x). If both plaintLBF and defendant enter the 
cause for trial, it is tried in the order of the plaintiff's 
entry, and the defendant's entry is vacated (y). On 

(s) Arch. Pr. 14tL ed. 578. («) Order xxxvi. rr. 17, 18. 

(m) Order XXXVI. r. 19. Order xxvi. r. 2. (u) Order xxxvi. r. 16. 

(lo) Ibid rr. 16, 20. 

(a;) Ibid. r. 22b. Order xxxvi. r. 23, also provides that so long as 
certain assize towns therein named have no District Begistry, actions to 
be tried therein may be entered at certain specified District fiegistries. 

[y) Order xxxri. r. 28. 
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entering the cause, two setB of the pleadings (if any) 
must be lodged for the use of the Judge («). If no 
pleadings two copies of the writ are lodged, and in any 
event if any particulars have been delivered two copies 
of such particulars are lodged. 



Begulations as 
to trial of 



Short causes. 



With regard to causes entered for trial in London 
or Middlesex, separate printed lists are now made of 
special and of common jury actions, and general pro- 
visions have been made for denoting to the parties the 
time when the particular action is likely to be 
reached (a). In the list the general nature of each 
action is stated in the margin, and if the pleadings do 
not exactly represent the true nature of the action, the 
solicitor who enters the cause for trial must give on 
the outside of the statement of claim some short in- 
dication of the real question which is for trial (6). As 
regards applications under Order XIV., as has been 
already explained (ib), a special list is kept for the 
trial of causes in which liberty to defend has been 
given, and in which the Judge is of opinion that a 
prolonged trial will nob be requisite (c). This is 
usually styled the Short Cause list. In addition, there 
is a regulation existing (though practically it is never 
taken advantage of) to the effect that as to non-jury 
cases, whenever the solicitors to the parties agree, and 
counsel for the plaintiff certifies that in his opinion 
the trial will not exceed half an hour, the cause will, 
on application to a Judge, be put into a list of Short 
Causes, and taken on some particular day to be fixed 
for the purpose (cc). 



(u) Order xxxvi. i . 30. 

(a) Regulations iaBued October 1888, Nos. 1-11, 13, 16. See Annual 
Practice, (1897) vol. ii. 392. 

(6) Ibid. No. 12. 

(55) Ante, pp. 68, 69. 

(o) Order xiv. r. 8. 

[cc] Regulation of October 1888, No. 14. See Annual Practice, (1897) 
vol. ii. 392. Care should be taken not to confuse "Short Causes" in 
the Queen's Bench Division and the practice of "Short Causes" in the 
Chancery Division, which is in constant use. See post, pp. 200, 201. 
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The next thing to be done by the parties is to pre- Preparation 
pare for the trial, and a very ordinary course is to lay '"'' *"*^" 
a case before counsel to advise on the evidence to be 
adduced at the trial. In the preparation for trial two 
notices that are usually given in actions should be 
observed — viz., a notice to produce documents at the 
trial, and a notice to inspect and admit documents. 

A notice to produce is a notice given, by either Notice to 
plaintiff or defendant, calling upon any other party to P™'^'^'=^- 
the action to produce certain documents at the 
trial (d). A form of such notice is given in the 
Appendix II. hereto (dd) ; its object is that if the other its object. 
party does not produce auy documents in accordance 
with it, the party giving the notice may give secondary 
evidence of their contents by copies or otherwise, 
which he would not be entitled to do if such notice 
had not been giveu («). If any such notice com- 
prises documents which are not necessary, the costs 
occasioned thereby are to be borne by the party giving 
such notice (/). A notice to inspect and admit is 
simply a notice given in a like way, but calling on Notice to 
, the other party to come and inspect certain documents admit"* *° 
at a certain time and place, and admit them, so as to 
save the expense of calling witnesses to prove them at 
the trial (g). A form of this notice is also given in the 
Appendix II. (gg) ; and if it comprises any documents 
not necessary, the costs thereof are to be borne by the 
party giving such notice (h). If the other party 
neglects or refuses to admit the documents, the costs its object, 
of proving them at the trial will have to be paid by 
him whatever the result of the action may be, unless 
at the trial the Court certify that the refusal to admit 
was reasonable. No costs of proving any documents A.dyi8abiiity of 
are allowed unless this notice is given, except where notice. 

{d) Order xxxii. r. 8. (dd) Post p. 

(e) See Indermaur's Principles of Com. Law, Part III. ch. ii. 

(/) Order xxxn. r. 9. [g) Ibid. r. 2. 

Igg) Post, pp. 308, 309. {'/») Ibid. r. 9. 
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the omission to give it has been, in the opinion of the 
taxing officer, a saving of expense. The party, if he 
admits the documents, only admits them saving all just 
exceptions, which means that he does not thereby pre- 
clude himself in any way from contesting the validity 
of any document, or objecting to it on the ground of 
its not being stamped or otherwise (*). When docu- 
ments are admitted, an affidavit of the solicitor or his 
clerk of the due signature of the admission, which is 
annexed to his affidavit, is sufficient (_;'). 



Briefs, &o. 



Papers to be 
given to 
Goucsel. 



As to more 
than one 
counsel. 



Before the day of the trial briefs are prepared on 
behalf of the respective parties to the action, contain- 
ing a statement of the case of the party on behalf of 
whom the brief is given, and a Ust of the witnesses to 
be called on his behalf, and particulars of what each 
witness will prove ; also notes as to the cross-examina- 
tion of any witness expected to be called on the other 
side, and generally a brief should contaia all such 
information as may be useful to counsel. A copy of 
the brief, the pleadings, any notices to produce, and to 
inspect and admit, and to admit facts, and any other 
necessary documents, are delivered to each counsel em- 
ployed on behalf of the particular party. Sometimes 
only one counsel is employed, sometimes two or more, 
according to the importance of the case ; most usually 
there are two, a Queen's Counsel and a junior. How- 
ever, it is now provided that in actions of contract 
where not more than £50 is recovered, the costs of 
briefing more than one counsel shall not be allowed 
unless the Taxing Master shall for special reasons be 
of opinion that briefing more than one counsel was 
proper (A;). When it is proper to have two counsel 

(») Order xxxii. r. 2. 

ij) Ibid. r._ 7. Tbe student should be very careful not to confuse 
this notice to inspect and admit given above, with the notice to produce 
for inspection which may be given in the course of an action. The 
latter has for its object only the inspection of the documents in the course of 
the action, see ante, p. 107. He should also carefully observe the notice 
for admission of facts, ante, p. 89. 

(i) Order xlv. r. 27 (46). 
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they may be selected from tlie outer bar if the party 
thinks fit (I). A retainer to counsel is not allowed in 
a party and party taxation (m). Usually also before Consultation 
the trial a consultation or conference is arranged, go ™ '=™*«™'"=«- 
that counsel may be as far as is possible conversant 
with the facts, and any special points may be dis- 
cussed. Pees are of course paid with the briefs, and 
for the consultation or conference, and if the case is 
not reached at the sittings or assizes for which the 
brief is delivered, a fee called a refresher fee is also Refreshers, 
paid, as is also the case if the trial of the action 
occupies more than one day(w). Fees to counsel 
should be reasonable, and with regard to refreshers 
the following definite provision has been made — viz. : 
If the trial extends over more than one day, and 
occupies either on the first day only, or partly on the 
first and partly on a subsequent day or days, more 
than five hours without being concluded, the Taxing 
Master may allow for every clear day subsequent to 
that on which the five hours have expired, to the 
leading counsel from five to ten guineas, to the Amounts of 
second, if three counsel, three to seven guineas, and ™''^«^'^»"- 
to the third, if three counsel, or the second, if only 
two, three to five guineas. In a solicitor and client 
taxation, however, the Taxing Master has power to 
allow larger refreshers if he thinks fit, under special 
circumstances to be stated by him (o). Pees for Pees to coun- 
counsels' clerks are still allowed and are specially ^® ^ " ®' °' 



(Z) Order xlv. r. 27 (47). 

(m) Ibid. r. 27 (44). 

(n) This applies to all divisions of the Court and to the Court of Appeal. 
(Svendsen v. Wallcice, 16 Q. B. D. 27 ; Easton v. London Joint Bank, 
38 Ch. D. 25.) 

(o) Order lxt. r. 27 (48). As to when refreshers are payable it appears 
to be now settled (though, I would submit, contrary to the plain wording 
of the rule) that the proper way to interpret the rule is as follows : A 
period of five hours is equivalent to a full day's work. Irrespective, 
therefore, of days of the week, the first day of a case within the rale 
is the first five hours, and the second day of a case begins at the end of 
that time ; the only exception would be that if the court sat more than 
five hours on the first day, the extra time on that day would be held to 
be part only of that day. {O'Eara v. EUiott, (1893) 1 Q. B. 362 ; 
62 L. J. Q. B. 317 ; 68 L. T. 166. See Annual Practice, (1897) 1196.) 
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regulated (p). No fee to counsel is now allowed on 
taxation unless vouched by his signature (q). 

Evidence. The evidence at the trial is taken vivd voce, unless 

otherwise agreed or ordered, and it is provided that 
any particular fact may be ordered to be proved by 
affidavit (r). 



Subpcsnas, and 
as to witnesses 
generally. 



Subpc&na ad 



Subpcsna duces 
tecum. 



Number of 
names in one 
subpcena. 



Service of 
subpoena and 
how long in 
force for. 



The attendance of witnesses at the trial is enforced 
by means of subpoenas. A subpoena is a writ by which 
a person is commanded to appear at a certain place and 
time, and is either a writ of subpcena ad testificandum 
where a witness is simply required to give his oral 
testimony, or a subpcena duces tecum where, in addition, 
he is required to bring with him certain stated docu- 
ments relating to the matters in question (s), and these 
writs are according to certain forms [t). Three names 
are to be inserted in each subpcena ad testificandum 
where necessary or required, but it may contain any 
number of names (m), but no more than three names 
may be included in one subpcena duces tecum, and the 
party suing out the same is at liberty to sue out a sub- 
pcena duces tecum for each person if it shall be deemed 
necessary or desirable (y). A copy of the subpoena 
must be served personally on each witness, the original 
being shewn at the same time (w), and service must be 
made within twelve weeks of the date of the writ, 
otherwise it ceases to be of any validity (a;). Sub- 
poenas also only remain in force till the end of the 
Sittings or Assize for which they were issued, and a 



(p) Order lxv. r. 27 (51). _ _ (q) Ibid. (52). 

(r) Order xxxvii. r. 1. See provision as to agreement to take evidence 
by affidavit, post, pp. 194, 195. See also Jud. Act, 1894, sect. 3, em- 
powering rules to be made as to the means of proving particular facts, 
and Order xxx. r. 7, which is the only rule made thereunder. See 
also as to evidence in Commercial causes, ante, pp. 130, 131. 

(«) Brown's Law Diet. 2nd ed. tit. " Subpoena, writ of," p. 511. The 
Mmma Siloer Mine, L. E. 10 Ch. 194. 

(t) Order xxxvii. r. 27, and Appendix J. to Kules of 1883. 

(u) Order xxxvii. r. 29. 

{V) Ibid. r. 30. (w) Ibid. i. 32. (x) Ibid. r. 34. 
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new subpoena must afterwards be issued, or instead the 
former subpoena may be altered as to date and sitting 
or assize, and reissued as anew writ (axe). It is usual 
on serving a subpoena to inform the witness he need 
not attend until he receives notice to do so, and after- 
wards to give the witness notice when the cause is 
coming on. A reasonable sum must be paid to each Conduct 
witness to defray his expenses of appearing on his """"^y- 
subpoena, and he is justified in refusing to attend or 
to give evidence until his proper expenses are paid (y). 
If a material witness who has been properly served and 
to whom a reasonable sum for expenses has been paid 
or tendered, does not obey his subpoena, he is liable 
to attachment and also to an action for damages. If Witness iu 
a witness is resident in Scotland or Ireland a subpoena Ireland, 
cannot be issued as a matter of course, but only by 
leave of the Court or a Judge. If a witness is in Her Witness 
Majesty's dominions abroad, a writ may be issued in the 
nature of a mandamus to the tribunals there for the 
examination of the witness, or instead, and also in all 
cases where a witness is out of England, a commission 
may be issued for the examination of the witness there, 
or if the Court or a Judge shall so order, there may be 
issued a request to examine witnesses in lieu of a com- 
mission (z). With regard to witnesses in Her Majesty's 
dominions abroad, when any commission, mandamus, 
order, or request is issued to the Court or a Judge of a 
Court abroad, such Court, or the chief Judge thereof, 
or such Judge, may nominate some fit person to take 
the examination, and any such witness may be ex- 
amined on oath, affirmation, or otherwise, according to 
the law in force in the place where the examination is 
taken (a). If a person who is required as a witness is Witnesses in 
in custody on civil process, his evidence is obtained by °"'' ° ^' 

(irx) Piaotioe Masters' Rules, No. 14 in Annual Practice, (1897) 
1228. 

(y) Be WorUng Men's Society, 21 Cli. D. 831 ; 51 L. J. Cb. 850 ; 30 
W. K. 938. 

(z) Order xxxvu. r. 6a. 

(o) 48 & 49 Vict. c. 74. ss. 2, 6. 



X i\J.a.xj ■Q.n u X j-tv/ vyiiiiUAVjj-i vjtj 



Taking 
evidence 

de.bene esse. 



Application 
for order. 



Jiu-y. 



his being brought up on habeus corpus ad testificandum, 
which is granted by a Judge in Chambers, but if 
in custody otherwise than on civil process, an order to 
bring him up to give evidence must be obtained from 
one of the principal Secretaries of State, or a Judge at 
Chambers (6). 

It sometimes happens that a person who will be 
required as a witness at the trial is about to go abroad, 
or is so ill that he is in danger of death, or through 
extreme age is likely to die before trial. In any such 
case an order may be obtained for the examination of 
such witness before an officer of the court, or some 
other person (c). In support of the summons for such 
an order it must be shewn by affidavit that the party 
is a material witness, and that he is about to go abroad, 
or that he is very old {cC), or is dangerously ill, and in 
this latter case there must be an affidavit of the illness 
by a medical man. The evidence so taken cannot be 
used at the trial (except by consent), unless it is 
shewn to the satisfaction of the Judge at the trial that 
the deponent is unable to attend (e). Although a 
summons is usually taken out for an order to take 
evidence in this way, in a proper case an order may be 
made ex parte (/). 

With regard to trial by jury {g), the jury is most 



(6) Arch. Pr. 14th ed. 567. Order xxxvi. r. 35. Generally as to 
evidence, see Order xxxvn. 

(cl Order xxxvii. i. 5. 

{d) The fact of a witness being over seventy years of age is primd 
facie ground {Bidder v. Bridges, 26 Ch. D. 1 ; 53 L. J. Ch. 479 ; 32 
W. R. 445 ; 50 L. T. 287). 

(e) Order xxxvii. r. 18. See Aroh. Pr. 14th ed. 540. 

(/) Bidder v. Bridges, supra. 

Ig) All persons between twenty-one and sixty are liable to serve on a 
jury, provided they have the necessary property qualification, as described 
in notes (A) and (i) (post, p. 143), and also provided they are not exempted 
from so serving. The chief persons exempted are peers, judges, magistrates, 
clergymen, doctors, barristers, and solicitors ; but there are numerous 
other exemptions of less importance. A juryman who has been sum- 
moned, and fails to attend, is liable to be fined. Any party who is dis- 
satisfied with a juryman on the ground of want of the necessary property 
qualification, or by reason of some supposed bias or partiality, or by 
reason of his being a peer, or a criminal, may object to him, which objec- 



TRIAL AND PEOCEEDINGS TO CONCLUSION. 143 

usually a common jury (A), but it may be a special 
jury (i). The plaintiff in any action in which he is SpeoiaUjury. 
entitled to & jary j(J), may have a special jury upon giving 
notice in writing to that effect to the defendant at the 
time when he gives notice of trial ; and the defendant in 
like cases may have a special jury on giving notice to that 
effect at any time after the close of the pleadings, or 
settlement of the issues, and before notice of trial, or if 
notice of trial has been given then not less than six clear 
days before the day for which notice of trial has been 
given. A Judge may also at any time make an order for 
a special jury upon such terms (if any) as to costs and 
otherwise as may be just (k). The party who obtains 
the special jury has to pay all the extra costs occa- 
sioned by it, whatever may be the result of the action, 
unless the Judge before whom the action is tried, 
within a reasonable time after the trial, certifies that 
the cause was one proper to be tried before a special 

When it appears advisable on account of the nature View by jury. 
of the case, an order may be made for the jury to view 
the place or premises the subject of the action (m), and 
generally, it is now provided that any Judge before 
whom any case may be tried, either with or without a 
jury, or before whom any cause or matter may be 
brought by way of appeal, may make an order for the 
inspection of any property or thing concerning which 



tion is oallecl a challenge. As to challenging jurors see Stephen's Corns. 
12th ed. vol. iii. p, 566. The jury are summoned to attend by the 
Sheriff (Arch. Pr. 14th ed. 615, 616). 

(A) The main qiialiSoations of a commou juror are that he should have 
£10 a year from freeholds or copyholds, or £20 a year in leaseholds, or be 
a householder rated or assessed to the poor-rate, or to the inhabited house 
duty in Middlesex, on a value of not less than £30, or in any other 
county not less than £20 (Arch. Pr. 14th ed. 613). 

(i) Special jurors are persons of a higher degree than common jurors, 
tuoh as bankers or merchants (Arch. Pr. 14th ed. 614). 

(j) As to which see ante, p. 183. 

(k) Order xxxvi. r. 7. 

{I) 6 Geo. IV. c. 50, s. 34. 

(m) Arch. Pr. 14th ed. 609, 610. 
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any question may arise therein, and this applies to 
inspection by a jury (n). 

The trial. Finally, the action in its due order comes on to be 

tried, and taking there to be two counsel on each side, 
Procedure at it usually proceeds as follows : The plaintiff's junior 
'""''■ counsel states shortly the effect of the pleadings, and 

the senior counsel states his client's case ; the witnesses 
are then called and respectively examined by one 
of these counsel ; cross-examined, if necessary, by 
counsel on the other side, and then, if necessary, re- 
examined on any new points which may have arisen 
out of the cross-examination. The plaintiff's case being 
closed, the defendant's senior counsel states his client's 
case, and, in the same way as was done by the other 
side, his witnesses are now called and examined, cross- 
examined, and re-examined. He then addresses the 
jury on the evidence, and the plaintiff's senior counsel 
replies on the whole case. The Judge then sums up, 
telling' the jury the points on which their verdict is re- 
quired ; he also directs them as to the proper measure of 
damages should their verdict be for the plaintiff, and 
when they have considered the matter, they announce 
their verdict through the foreman they have chosen 
amongst themselves (o). If after the plaintiff's case is 
closed, the defendant's counsel announces that he does 
not intend to call any witnesses, the plaintiffs counsel 
must at once address the jury, and the defendant's 
counsel concludes with his address, thus having the last 
Bight to begin word to the jury(^). In the foregoing remarks it is 
* ® "* ■ put as if the plaintiffs counsel always commences, and 
so it is in the great majority of cases ; but the rule is that 
the party to begin is he on whom the affirmative in the 
action lies, or, more correctly, the one who in the absence 

(n) Order L. rr. 4, 5. Piclcard v. Q. N. By. Co., W. N. (1883), 194. 

(o) In the above nothing is said about the evidence being by affidavit, 
because such a thing in the Queen's Bench Division is not usual, in fact 
never occurs. Evidence by affidavit sometimes occurs in the Chancery 
Division, and is deiilt with post, pp. 194, 195. 

{p) Order xxxvi. r. 36. 
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of proof on either side would substantially fail in the 
action. Thus, if an action is brought on a policy of 
insurance, and the defendants admit the policy and the 
death, but set up fraud, here it would be for the de- 
fendants to begin. In cases, however, of slander, libel, and 
other actions for personal injuries where the plaintiff 
seeks to recover actual damages of an unascertained 
amount, he is always entitled to begin, although the 
aflSrmative of the issue may in point of form be with 
the defendant, for his case must at any rate go to the 
jury on the question of amount (q). 

In actions of libel or slander in which the defendant Delivery of 
•does not by his defence assert the truth of the statement circumstances 
oomplained of, the defendant is not entitled at the trial j[^gj°*'™^ °* 
to give evidence in chief, with a view to mitigation of slander, 
■damages, as to the circumstances under which the libel 
or slander was published or uttered,, or as to the char- 
acter of the plaintiff, without the leave of the Judge, 
unless seven days at least before the trial he has fur- 
nished particulars to the plaintiff of the matters as to 
which he intends to give evidence (r). 

The Judge may in all cases disallow any ques- Disallowing 
tions put in cross-examination of any witness, which cross-examh:a. 
may appear to him to be vexatious and not relevant '^°°- 
to any matter proper to be inquired into in the 
action (s). 

The verdict is the unanimous decision of the jury The verdict. 
on the facts submitted to them, and it may be a general 
verdict for the plaintiff, or for the defendant, or a special 
verdict on the questions that the Judge has thought 
proper to leave to the jury. If the jury cannot agree 



(q) Arch. Pr. 14th ed. 627, 630. 

{r) Order xxxvi. r. 37. As to giving notice with defence, of intention 
to offer apology in evidence, see 6 & 7 Vict. c. 96, s. 1. Indermaur's 
Principles of Com. Law, Part II. ch. 5. 

(s) Ibid. r. 38. 

K 
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Postponement 
of trial. 



on their verdict after a reasonable time, unless the 
parties agree to accept the verdict of a majority, they 
are discharged, and the action must be tried again. 

It sometimes happens that at the trial one of the 

parties finds it necessary to apply for a postponement. 

This application may be granted on good grounds (t), 

, but it is usually only acceded to on the terms that the 

Costs of' the party applying pays the " costs of the day " — that is, 

*^' those costs which will have to be incurred over again 

on account of the postponement, such as the issuing of 

fresh subpoenas, refreshers to counsel, &c. 



Withdrawing 
a juror. 



In the course of a trial, sometimes the parties agree 
that the action shall be withdrawn, and that each 
party shall pay his own costs. This object is accom- 
plished by withdrawing a juror, and the action cannot 
then be brought over again (m) ; but though this usually 
ends the action, it does not necessarily do so, for the 
Judge still has a control over it, and under special 
circumstances may afterwards allow it to be tried (v). 



Nonsuit. A nonsuit is, technically, where the plaintiff does 

not appear at the trial, and the defendant succeeds by 
reason of his default. A nonsuit, however, more 
usually occurs where the plaintiff finds he cannot 
1 succeed in his action, and voluntarily submits to be 
nonsuited — that is, to let it be considered as if he 
were not present — or where the Judge considers that 
even on the plaintiffs own showing he cannot succeed, 
and therefore withdraws the case from the jury, and 
himself decides against the plaintiff. However, 
the Judge has no power to nonsuit a plaintiff against 
his will after merely hearing the opening statement, as 
the plaintiff is entitled to have his evidence heard if 



(i) Order xxxvi. r. 34. 

(a) Arch. Pr. 14th ed. 648. 

(»;) Thomas v. Uxeter Flying Post Co., 56 L. T. 361. 
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he SO desire (w). A nonsuit under the old practice Fonner 
prior to the Judicature Act had this advantage over a uonsnit.^^ ° 
verdict for the defendant — viz., that the plaintiff might 
bring the same action over again, so that in many cases 
a plaintiff would submit to be nonsuited in the hope 
that at the next trial he might have some additional 
evidence, or in some other way be better prepared. 
By the Eules of 1875, it was, however, provided that 
a judgment of nonsuit should have the same effect as a Present effect 
judgment on the merits for the defendant ; but this pro- ^oisua'^'" °^ 
vision has been repealed and is not re-enacted (x), but it 
is merely provided that if when a case is called on for 
trial the defendant appears and the plaintiff does not 
appear, the defendant, if he has no counter-claim, shall 
be entitled to judgment, dismissing the action (?/), but 
any such judgment may be set aside upon such terms 
as to the Court or a Judge may seem fit upon applica- 
tion made within six days after the trial (s). If, then, 
it is really a case of the plaintiff not appearing, it 
seems that the action cannot be brought again, but an 
application may be made to set the nonsuit aside. If, 
however, the plaintiff does appear, and the Judge, con- 
sidering he has no case, nonsuits him, then the position 
is the same as prior to the Judicature practice, and the 
action may be brought again (a). 

The effect, then, of the plaintiff not appearing at the Effect of 
trial while the defendant does, is that a judgment dis- defendant 
missing the action is entered ; but in addition to this, ^!f/®°'^lS^„ 

o ^ ' not appearing 

if the defendant has any counter-claim, he may prove »* trial- 
such claim so far as the burden of proof lies on him (&). 
If the defendant does not appear at the trial while the 



(w) Fletcher v. London and North- Western Bailway (1892), 1 Q. B. 
122 ; 61 L. J. Q. B. 24 ; 65 L. T. 605. 

(x) See Annual Practice, (1897) 206. 

(y) The defendant need not prove service of the notice of trial. 
(James v. Crow, 7 Ch. D. 410 ; 47 L. J. Ch. D. 200 ; 7 L. T. 749.) 

(z) Older xxxvi. r. 33. 

(a) See hereon Annual Practice, (1897) 204^206. 

(6) Order xxxvi. r. 32. 
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plaintifE does, the plaintiff may prove his claim so far 
as the burden of proof lies on him and obtain judg- 
ment (c), subject to it being set aside in like manner 
and within the like time as in the case of a judgment 
on non-appearance of the plaintiff (d). If neither 
party appears at the trial, the cause is struck out. 
The Court or a Judge may, if thought expedient in the 
interests of justice, postpone or adjourn a trial for such 
time or upon such terms, if any, as seem fit (e), and if 
the adjournment is rendered necessary by any negli- 
gence or omission of a .solicitor engaged, the Court or 
a Judge may order such solicitor to personally pay any 
costs to all or any of the parties (/ ). 

Judgment. Judgment — that is, the sentence of the law pro- 

nounced by the Court upon the matter appearing from 
the previous proceedings in the action (g) — follows on 
the verdict, and was, until lately, obtained by motion 
No motion for for judgment (h) ; but no motion for judgment is now 
'' ' necessary, it being provided that the Judge shall at or 

after the trial direct judgment to be entered as he 
thinks right (i). The certificate of the Associate to 
the effect that the Judge has directed judgment to be 
entered for any party, is sufficient authority to the 
proper officer to enter judgment accordingly (j). 

Course to be Where at or after a trial with a jury the Judge has 
party objecte directed that any judgment be entered, any party may 
dir"tedto't>e ^PP^^ *° ^®* ^^^ same aside and enter any other judg- 
entered. ment, on the ground that the judgment directed to be 

entered is wrong by reason that the finding of the jury 
upon the questions submitted to them has not been 



(c) Order xxxvi r. 31. {d) Ibid. r. 33. 

(«) Ibid. r. 33. (/) Order xlv. r. 5. 

Ig) See Brown's Law Diet. 2nd ed. p. 290. 

(A) Order xl. r. 1. As to motions for judgment after trial of issues, 
see post, p. 150; and as to motion for judgment in the Chancery 
Division, see post, pp. 192, 193. 

(i) Order xxxvi. r. 39, 

ij) Ibid. r. 42. 
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properly entered (k) ; in addition to this, where at or 
after a trial by a Judge, either with or without a jury, 
the Judge has directed that any judgment be entered, 
any party may apply to set the same aside and enter 
any other judgment, upon the ground that upon the 
finding as entered the judgment so directed is wrong (J). 
The application, in either of such cases, is now made to 
the Court of Appeal (m). 

The cases in which a Judge would decline to direct Explanation. 
judgment to be entered at the trial, or in which the 
other party would apply to set aside the judgment, are 
those in which on the special facts of the case as found 
by the jury there is, or is considered to be, a doubt as 
to which of the parties is in law entitled to the judg- 
ment. In all ordinary and simple cases there is no 
such doubt, and judgment goes, as a matter of course, 
in accordance with the verdict. 

Clerical mistakes in judgments or orders, or errors clerical 
arising therein from any accidental slip or omission, judgment" 
may at any time be corrected by the Court or a Judge, orders, &o. 
on motion or summons without an appeal (n). 

If in any action judgment is given for a person who Protection to 
is an infant, or of unsound mind, not so found by Respect rf°'' '" 
inquisition, the Court or a Judge may at or after the money 

^ 11 PI recovered. 

trial order that the whole or any part of the sum 
awarded shall be paid into court to the credit of an 
account intituled in the cause or matter ; and any sum 
so paid in is to be subject to such orders as may from 
time to time be made by the Court or a Judge con- 
cerning the same, and may either be invested or paid 
out of court or transferred to such persons, to be held 
and applied upon and for such trusts, and in such 

(&) Order xl. r. 3. (Q Ibid. r. 4. 

(m) 53 & 64 Vict. c. 44 (Jud. Act, 1890), s. 1 ; Order xl. r. 5. As to 
motion for a new trial, see post, pp. 145-147 . 
(ft) Order xxviii. r. 11. 
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manner, as the Court or a Judge shall direct (o). Any 
money so paid into court or securities purchased under 
this provision, and the dividends or interest thereon, 
are to be sold, transferred, or paid out to the party 
entitled thereto pursuant to the order of the Court or 
a Judge (p ). 



fudgment 
ifter trial of 



Where issues have been ordered to be tried, or any 
issue of fact has been ordered to be determined in any 
manner, the course to obtain judgment is for the plain- 
tiff to move for same as soon as they have been deter- 
mined. If he does not set down the motion for 
judgment, and give notice thereof to the other parties 
within ten days after his right to do so has arisen, any 
defendant may do so (q). 



Date of 
ndgment. 



Any judgment pronounced by the Court or a Judge 
in court is dated as of the day on which it is pro- 
nounced, unless otherwise ordered, and the judgment 
takes effect from that date, but by special leave a 
judgment may be ante-dated or post-dated (r). After 
judgment the successful party, if he is entitled to his 
costs, proceeds to tax them, and the amount is filled 
in the judgment (s). 



Fudgment or 
)rder granted 
ipou some 
iondition. 



Where any person who has obtained any judgment 
or order upon condition, does not perform or comply 
with such condition, he is deemed to have waived or 
abandoned such judgment or order so far as the same is 
beneficial to himself, and any other person interested 
therein may, on breach or non-performance of the con- 
dition, take either such proceedings as the judgment or 
order may in such case warrant, or such proceedings as 
might have been taken if no such judgment or order 

(o) Order xxii. r. 15. 

ip)' Ibid. r. 16. See also Supreme Court Funds Eules, 1894, rr. 46, 
69-72, as to payment in and investment generally. 
iq) Order xl. r. 7. 
(»•) Order xu. r. 3. 
(«) As to costs generally, see post, pp. 171-181. 
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had been made, unless the Court or a Judge shall 
otherwise direct (t). 

An application not at all unfrequently made after New trials, 
verdict is for a new trial. The following are the chief applying for. 
grounds of the application : (1) That the Judge has 
misdirected the jury upon some point of law, or has 
not taken their verdict upon a point he was asked at 
the trial to leave to them ; (2) That he has wrong- 
fully admitted or rejected certain evidence ; (3) That 
the verdict is against the weight of the evidence; 
(4) That the damages are grossly excessive ; (5) That 
the damages are utterly inadequate (ti,) ; (6) The mis- 
conduct of the jury, as if they cast lots to decide the 
verdict (v) ; {7) That there was some mistake, inad- 
vertence, or surprise. A new trial has also been 
ordered on the ground of the absence of a material 
witness, upon terms of payment of the costs of the 
abortive trial, and generally the Court has a wide dis- 
cretion in the matter (w). No new trial can be granted 
on the grounds above numbered (1) and (2), unless in 
the opinion of the Court to which the application is 
made, some substantial wrong or miscarriage has been 
thereby occasioned to the trial of the action, and if it 
appears to the Court that such wrong or miscarriage 
afEects part only of the matter in controversy, the 
Court may direct a new trial as to that part only, 
without in any way interfering with the finding or 
decision upon any other question (ps). With regard to 
the ground given above, numbered (3), a very strong 
case must be made out, and the question of granting 
the application depends upon whether the verdict was 



(t) Order XLii. r. 2. 

{u) As to the principles guiding the Court in acting on the grounds 
iabove numbered 4 & 5, see Praed v. Graham, 24 Q. B. D. 53 ; 59 
L. J. Q. B. 230. See also Annual Practice, (1897) 788, 789, notes to 
■Order xxxix. r. 6. 

(u) See Arch. Pr. 14th ed. 730-789. 

[w) See Annual Practice (1897) 788, 789, notes to Order xxxix. r. 6, 
J}. 763. 

(a;) Order xxxix. rr. 6, 7. 
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such as reasonable men ought not to have come to (3/), 
and the Court will attach great importance to the 
point of whether the Judge who tried the cause is 
satisfied with the verdict or not (2). Therefore it 
follows that though when a trial has taken place before 
a Judge without a jury the Court has full power to 
grant a new trial on this ground if it sees fit, yet it 
will not usually do so. 



rowhom The application for a new trial is now, whether the 

lew'tria™ ™ trial has taken place before a Judge alone or a Judge 
with a jury, made to the Court of Appeal (a). Every 
application for a new trial is made by notice of motion, 
which notice must state the grounds of the application, 
and whether all or part only of the verdict or findings 
is complained of (&). 



aside and 
node of 
ipplying. 



Cime for 
pplying, &c. 



This notice of motion is a fourteen days' notice and 
must be served within the times following — viz., if the 
trial has taken place in London or Middlesex, within 
eight days after the trial, and if elsewhere within seven 
days after the last day of sittings on the circuits for 
England and Wales during which the trial shall have 
taken place (c), and the time of the vacations is not 
reckoned in the computation of the time for serving 
the notice of motion (d). The motion is entered in a 
list, and duly comes on in its turn. No Judge can 
sit on the hearing of such a motion in any cause tried 
with a jury before himself (e). A new trial may 
be ordered on any question, whatever be the grounds 



(«) Solomon v. Bitton, 8 Q. B. D. 176. Webster v. Friedeberg, IT 
Q. B. D. 736 ; 55 L. T. 49. (z) Arch. Pr. 14th ed. 735. 

(a) Jud. Act, 1890, 8. 1. Order xxxix. r. 1. This provision does not 
apply to a motion for new trial of an action tried before an Official; 
Referee, which must still be to a Divisional Court. (Gower v. Tdbitt,. 
39 W. B. 193.) 

(J) Order xxxix. r. 3. Before the Rules of 1883, the practice was to 
a^ply for a rule nisi for a new trial. This rule expressly does away 
with that mode of procedure. 
_ (c)_ Order xxxix. r. 4. _ This means the expiration of the whole of the 
circuits, and not the particular one. 

{d) Order xxxix. r. 4. (c) Ibid. r. 1. 
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for the new trial, without interfering with the finding 
or decision upon any other question (/). No new 
trial may be granted by reason of the ruling of any 
Judge as to the sufficiency of the stamp upon any docu- 
ment, or that a document does not require a stamp (g). 

The party applying for a new trial should obtain a Material 
copy of the Judge's notes of the evidence at the trial ^^otiS°" 
for the use of the Court, which he does by paying a fee iiew trial. 
and bespeaking the same of the Judge^s clerk after he 
has served the notice of motion; and if upon any 
motion for a new trial, the Court considers that it has 
not sufficient materials before it, it may direct the 
motion to stand over for further consideration, and. 
direct any issues to be tried if necessary. The Court 
has also power to draw all inferences of fact not 
inconsistent with the finding of the jury (A), and may, 
in the case of a perverse verdict, enter judgment for 
the party in whose favour the verdict ought to have 
been given (i). When a new trial is ordered a fresh New notice 
notice of trial is given, and the action re-entered for 
trial, and if the plaintifi" does not proceed thus within 
a reasonable time, a summons may be taken out in 
Chambers to dismiss the action for want of prosecu- 
tion {ii). 

The judgment being thus complete, if payment of steps to 
the amount of it is not made, the next thing is to judgment, 
enforce it, which, in the case of an ordinary judgment 
for payment of money, may be done by any of the 
modes by which it might have been enforced prior 
to the Judicature Acts (j), the chief of which modes 
are presently detailed, the most usual being execution, 



(/) Order xxxjx. r. 7. 

Ig) Ibid. r. S. Blewitt v. Tritton, (1892) 2 Q. B. 327 ; 61 L. J. Q. B. 
773 ; 67 L. T. 72. 

(h) Order xl. r. 10. 

(i) Alkoch V. BaU, (1891) 1 Q. B. 444 ; 60 L. J. Q. B. 416 : 64 L. T. 
309. {ii) Moberts v. French, 43 W. E. 258. 

(j) Order xlii. i. 3. 
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Issuing 
execution. 



Time for 

issuing 

execution. 



Execution 
after six years, 



which is issued by producing to the proper officer an 
office copy of the judgment with a praecipe containing 
the title of the action, &c., and a form of writ of 
execution, which must be indorsed with the name of 
the solicitor issuing it, and if he is agent, then with 
the two names, and also with a direction to the sherifiE 
or other officer or person to whom the writ is directed, 
to levy the amount actually due, with interest at 4 per 
cent, per annum from the date of the judgment, or for 
any higher interest that the parties may have agreed 
on (Jc). If after the judgment a part of the amount 
is paid, the body of the writ should nevertheless pursue 
the judgment strictly, but the indorsement must be 
. only to levy the actual amount due. A writ of execu- 
tion may be issued on an ordinary judgment for 
payment of money or recovery of land directly it is 
duly entered, and the time for payment of the money 
or delivery of possession has arrived, unless the Court 
or Judge directs it to be postponed, as may be the 
case (I) ; but where the judgment or order is for some- 
thing other than payment of money or recovery of land, 
execution cannot issue until after fourteen days unless 
otherwise ordered (m). No writ of execution is allowed 
to issue without the production to the proper officer of 
the judgment or order on which it is to issue, or an 
office copy thereof shewing the date of entry, and such 
officer must be satisfied that the proper time has 
elapsed to entitle the creditor to execution (w). Exe- 
cution must be issued within six years of the judgment, 
and before any change in the parties has occurred 
by death or otherwise, unless leave is obtained from 
the Court or a Judge to issue execution afterwards (o). 



(h) Order xui. rr. 11-1(1. (I) Ibid. r. 17. 

(m) Ibid. r. 19. (») Ibid. r. 11. 

(o) Ibid. rr. 22, 23. Tlie following are the various cases enumerated 
in the Rules in which leave is necessary to issue execution : (1) Where 
six years have elapsed; (2) Where a husband is entitled or liable to 
execution upon a judgment or order for or against a wife ; (?,) Where a 
party is entitled to execution upon a judgment of assets in futuro; 
(4) Where a party is entitled to execution against any of the shareholders 
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The writ of execution remains in force for one year, in force for 
but may be renewed for one year from the date of °"^ ^^*'^" 
renewal, and so on from time to time, by the writ 
itself, or a notice of renewal to the sheriff, being 
marked with the seal of the Court bearing the date 
of the renewal, which is sufficient evidence thereof (p). 

A person not a party to an action may enforce any Enforcing 
judgment or order made therein in his favour in the ^"^^^^ot a 
same way as if he were a party (g'). party to aotioo. 

The chief writs of execution that may be issued in writs of 
ordinary cases are writs of Jleri facias, capias ad satis- ^^^°^ '™" 
faciendum, and elegit. 

A writ of fieri facias (shortly called a writ of f. fa.), Fieri facias. 
is a writ directed to the sheriff commanding him that 
of the goods and chattels of the debtor he do cause to 
be made the sum indorsed on the writ, together with 
interest at 4 per cent. (r). The sheriff executes this 
writ by taking possession of the party's goods and 
chattels, and selling the same, which sale, if the execu- 
tion, including expenses, exceeds £20, must be by 
public auction, advertised for three days preceding 
the sale, and the sheriff must keep the proceeds in 
his hands for fourteen days, and if bankruptcy 
ensues within that time, pay the proceeds to the 
official receiver or trustee in bankruptcy, instead of 
to the execution creditor (s). If several writs of 



of a Joint Stock Compan? upon a judgment recorded against such 
Company, or against a public officer or other person representing such 
Company. (Order XLn. r. 23.) It should be observed that if more than 
twelve years have elapsed since the judgment, and there has been no 
payment or acknowledgment, then, by reason of the provision of the 
ileal Property Limitations Act, 1874 (37 & 38 Vict. o. 57, s. 8), no pro- 
ceedings whatever can be taken to enforce it. {Jay v. Johnstone, (1893) 
1 Q. B. 25 ; 62 L. J. Q. B. 128 ; 67 L. T. 655.) 

[p) Order xlh. rr. 20, 21. {q) Ibid. r. 26. 

(r) Brown's Law Diet. 2nd ed. tit. " Fi. fa.," p. 229. 

(s) 46 & 47 Vict. c. 52, s. 145. He may proceed to advertise and ssU 
directly he seizes, unless a sale would, under the circumstance, be un- 
reasonable. (Ke Orooh, 63 L. J. Q. B. 756 ; 71 L. T. 236.) 
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fi. fa. are lodged with the sheriflF and he seizes under 
the first, his possession enures for the benefit of all 
other writs of execution lodged with him according to 
their priorities {t). 

ca. sa. A writ of capias ad saiisfaciendum (shortly called a 

writ of ca. sa.) is a writ of execution commanding the 
sheriff to seize the body of the debtor and keep it to- 
satisfy the amount due (u). This writ cannot, how- 
ever, now often issue, in consequence of the Debtors 

Judgment Act, 1869 (v), and, indeed, a judgment summons to- 
some extent often takes the place of a ca. sa. This 
is a summons issued under the Debtors Act, 1869, 
asking that a debtor may be committed to prison, and 
if it is shown that he has or has had since the judg- 
ment the means to pay, an order may be made com- 
mitting him to prison for a term not exceeding six 
weeks (iv). Every such committal order must be 
absolute and immediate in its terms, but the issue of 
the order may be restrained for a certain time for the 
purpose of giving a locus posniteTvtice to the defaulting 
party (x). Judgment summonses were made bank- 

ProTisioneof ruptcy business by the Bankruptcy Act, 1883(«),. 

Bankraptcy ,^ / ■-,-,,, rn ^ , i , -i i • • 

Act, 1883, and which provided that County Courts should have juris- 
Judgm*ent° diction as regards them to any amount (a). All 
Summonses, judgment summonses must be taken out in the 
County Court of the district where the debtor resides, 
unless the judgment creditor first obtains leave to 
issue his summons out of the High Court (a) ; or 
unless the amount remaining due on the judgment 
exceeds £50, and the judgment debtor resides or 



(t) Ex parte Shaw, In re Senderson, W. N. (1884), 60. 

(u) Brown's Law. Diet. 2nd ed. tit. "Capias ad Satisfaciendum," 
p. 76. 

{v) 32 & 33 Viot. 0. 62. See Indermaur's Principles of Com. Law, 
Part 11. oh. 4. 

(lo) 32 & 33 Viot. c. 62, s. 5. 

{x) Stonor v. Fowle, 13 App. Cas. 20 ; 57 L. J. Q. B. 387 ; 58 L. T. 1.. 

{y) 46 & 47 Vict. c. 52, s. 103. 

(a) Ibid. 

(a) General Rules under Bankruptcy Act, 1883, r. 26ob. 
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carries on business within the London Bankruptcy 
District, when the summons may be issued in the 
High Court (6). The jurisdiction of the High Court 
as to judgment summonses is exercised by the Judge 
to whom bankruptcy business is assigned (c). Any 
order of commitment bears date on the day ou which, 
it is made, and continues in force for one year only, 
but may be renewed in the same manner as has been 
stated with regard to writs of execution (d). 

A writ of elegit (e) is a writ of execution whereby a EUgit. 
judgment creditor is enabled to seize his judgment 
debtor's lands in execution. Under it the sheriff puts 
the judgment creditor in possession of the lands, and 
he holds them until out of the profits his debt is 
satisfied (J), or after registering his execution he may 
apply summarily for a sale of his debtor's interest in 
the lands (^). Formerly an elegit applied also to It does not 
goods, and under this writ the sheriff was commanded go^^'*^''' *° 
first to seize and appraise the judgment debtor's goods 
and deliver them to the judgment creditor at their 
appraised value, and then if not sufiicient to seize his 
lands. But by the Bankruptcy Act, 1883, it is 
provided that the sherifi' shall not under a writ of 
elegit deliver the goods of a debtor, nor shall a writ 
of elegit extend to goods (A). Leaseholds may, how- 
ever, still be seized under an elegit (i). 

When a judgment creditor, who has been put in Mode in which 
possession of lands under an elegit, has been satisfied ^debtOT^cai 



can 
recover back 
his lands when 



(6) Bankruptcy Eegulation, dated 8th June, 1885. judgment 

(c) General Rules under Bankruptcy Act, 1883, r. 265a. satisfied. 

(d) Order XLii. r. 25. Ante, p. 149. 

(e) It may be noticed that this writ of elegit has entirely superseded a 
former process by writ of levari facias, which commanded the sheriff to 
seize the judgment debtor's lands and chattels, and not deliver them to 
the judgment creditor, but collect thereout sufficient for him, and now 
no such writ can be issued in any civil proceeding (46 & 47 Vict. o. 52, 
o. 146.) (/) Brown's Law Diet. 2nd ed. tit. " Elegit," p. 198. 

In) 27 & 28 Vict. c. 112, s. 4. See poet, p. 161. 

(A) 46 & 47 Vict. c. 52, s. 146. 

(i) Richardson v. Webh, 1 IMorrell's Bankruptcy Cases, 40i 
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out of the rents, there are various ways in which the 
debtor can recover back his lands, but the most proper 
and usual mode of proceeding is to apply to the 
Division out of which the elegit issued to refer it to 
one of the Masters to ascertain the amount of the 
rents and profits received, and to order that if it 
appear that the debt is satisfied, possession shall be 
delivered to the debtor (j). 

Equitable Another process of execution is what is styled 

execution. equitable execution, which is effected by obtaining the 
appointment of a receiver, a course taken when there 
is no other appropriate or convenient mode of execu- 
tion. Before the Judicature practice, to effect equit- 
able execution it was necessary to file a Bill in 
Chancery for the appointment of a receiver, but the 
Judicature Act, 1873 {h), now provides that a receiver 
may be appointed by an interlocutory order in all 
cases in which it shall appear to the Court to be just 
or convenient to do so, and therefore if a judgment 
debtor has an equitable interest in land (which being 
equitable cannot be seized under an elegit) the proper 
course is to apply for the appointment of a receiver (I) , 
But equitable execution does not only apply to equit- 
able interests in land, but to other property besides, 
which there is no available mode of seizing in execu- 
tion at law, and even if there is a mode of seizing in 
execution at law, provided the equitable process is 
more convenient. As instances it may be noticed that 
equitable execution has been allowed for the purpose 
of seizing the following interests of judgment debtors : 
(1) the separate estate of a married woman ; (2) a 
fund in court payable to a judgment debtor ; (3) a 
reversionary interest under a will ; (4) a legacy ; 
(5) income of a trust fund (m). 



ii) Arch. Pr. 14th ed. 887. {k) Sect. 25 (8). 

(I) Smith V. Cowell, 6 Q. B. D. 75 ; 50 L. J. Q. B. 38 ; Salt v. 
Cooper, 16 Ch. D. 544 ; 50 !j. J. Ch. 529. 
(m) Annual Practice, (1894) 926 notes to Order i,. r. 16. 
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But the process of equitable execution does not Equitable 
enable a judgment creditor to seize every kind of ^ot ^*Jy fo°** 
property or interest tliat a judgment debtor may ®^^'y"^™s- 
possess. True, the Judicature Act, 1873, enacts that 
a receiver may be appointed in all cases in which it is 
just and convenient, but this has been held to mean 
that a receiver can only be appointed in cases in 
which a receiver could have been appointed by the 
Court of Chancery formerly. Thus, equitable execution 
cannot be used for the purpose of attaching a debtor's 
future salary (n), nor to receive the entrance fees paid 
by the public for admission to a theatre or other place 
of entertainment (nn), and neither by equitable execu- 
tion nor by elegit can a legal remainder in land be 
made available to a judgment creditor (o). The judg- 
ment creditor's only course would be to make his debtor 
a bankrupt, when the remainder would in the bank- 
ruptcy form part of his property available for the benefit 
of his creditors. A reversionary interest in personalty, 
or in land, given to trustees ia trust for sale, can be 
taken in equitable execution (oo). 

Formerly it was held that an order appointing a Bfeect of 
receiver was in itself a complete seizure in execution, execution. 
and that such an order appointing a receiver over land 
of a judgment debtor need not be registered in order to • 
give the judgment creditor priority over a subsequent 
purchaser of the debtor's equity of redemption (^). 
This, however, is not so now as regards interests in 
land, it being provided by the Lands Charges Act, 
1888 (g'), that every order appointing a receiver by 



(n) Holmes v. Millage, (1893) 1 Q. B. 551 ; 62 L. J. Q. B. 380 ; 68 
L. T. 205. 

(nn) Cadogan v. Lyric Theatre, (1894) 3 Ch. 338; 63 L. J. Ch. 
775 ; 71 L. T. 8. 

(o) jffie South, 9 Ch. App. 369; Eood-Barrs v. Cathcart, (1895> 
2 Ch. 411 ; 64 L. J. Ch. 461 ; 72 L. T. 583. 

(oo) Tyrrell v. Fainton, (1895) 1 Q. B. 202 ; 64 L. .T. P. 33 ; 71 
L. T. 687. 

(jj) He Pope, 17 Q. B. D. 743 ; 55 L. J. Q. B. 522 ; 55 L. T. 369. 

(q) 51 & 52 Vict. c. 51, s. 5. 
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Practice to get 

equitable 

execution. 



Affidavit in 
support of 
application. 



way of equitable execution shall be void against a 
purchaser for value of land unless the order is re- 
gistered in the Land Eegistry OflELce. 

It is now the settled rule that an application for 
the appointment of a receiver by way of equitable 
execution must be by summons in chambers. The 
summons must be served on the judgment debtor, and 
sometimes the Judge will grant an interim injunction 
restraining the debtor from making away with the 
property in the meantime. Applications for receivers 
are not now as a rule granted ex •parte,, though they 
are in some cases of extreme urgency (r). The grant- 
ing of the application is discretionary, and it has 
been laid down that an order for a receiver ought to 
be granted only in cases where the amount of the 
judgment debt warrants the expense, and also only 
where there is fair reason to suppose that there is 
something for the receiver to receive. In support of 
an application for the appointment of a receiver, an 
affidavit must be filed showing that judgment has been 
recovered and is still unsatisfied, and for what amount, 
and shewing the specific property in respect of which 
the receiver is intended to be appointed, for the Court 
will not appoint a receiver of the property of a 
judgment debtor generally, but only of specific pro- 
perty (s). The affidavit should, if such is the case, 
shew that there is no property that can be reached by 
means of legal execution, as this makes the case 
stronger. The person proposed to be appointed re- 
ceiver should be mentioned, and his fitness for the post 
deposed to. In some cases the Court will appoint the 
judgment creditor himself receiver. The receiver has 
usually to give security, but in some cases the Court 
will dispense with security on the undertaking of the 



(r) Lucas v. Sarris, 18 Q. B. D. 127 ; 56 L. J. Q. B. 15 ; 55 L. T. 
658. 

(s) Hamilton v. Brogden, 35 S. J. 206 ; Law Students' Journal, Feb, 
1891, p. 34. 
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judgment creditor, and the receiver, not to act without 
order of the Court (t). 

Any judgment creditor who has either by elegit or Obtaining 

■I ... . '.,,.., J. 1 1.1. > order for Bale 

order appointing a receiver, seized his ] udgment debtor « of judgment 
interest in land may, after registering his process of exe- fnt^r^tiniand 
cution in the Land Registry oflBce, apply to the Chancery seized in 
Division of the High Court of Justice for a summary 
order for sale (u). Any such application is now made 
by originating summons served on the debtor (y). 
This provision only applies to interests in land, so that 
a judgment creditor who has seized a reversionary 
interest in personalty under equitable execution cannot 
get an order for sale (vi). 

The Court or a Judge has power to grant discovery Discovery in 
as an assistance towards execution by ordering that ^eoution. 
the debtor (ww), or in the case of a corporation any 
cflScer thereof, be orally examined as to his property 
and debts, and for the production of any books or 
documents (x). 

The result of any writ of execution is officially given obtaining 
by the sheriff's return theretOj to obtain which no order ^ ^' sretum. 
is now necessary, but a notice is served at the office of 
the sheriff, calling upon him to return the writ within 
a given time (y). 



(t) See Sewett v. Murray, 54 L. J. Ch. 572 ; 52 L. T. 380; generally 
as to Equitable Execution, see Annual Practice, (1897) 924-927, notes to 
Order l. r. 16. 

(u) 27 & 28 Vict. c. 112, s. 4. See 51 & 52 Vict. o. 51, s. 5 (4), pro- 
viding now for the registration to be in tha Land Registry oiEce. 

Iv) Order Lv. r. 9b. 

(w) Fleqg v. Prentis, (1892) 2 Cb. 428 ; 61 L. J. Ch. 705 ; 67 L. T. 
107 ; Dfi Peyrecave v. Nicholson, 71 L. T. 255 ; 42 W. R. 702. 

iww) But not other witnesses (Hood-Barrs t. Heriot, (1896) 2 Q. B. 
338 ; 65 L. J. Q. B. 622 ; 75 L. T. 15. 

(x) Order xlii. i'. 82. If the defendant is not a corporation, the only 
person who can be ordered to attend for examination is the defendant 
himself, not his manager or any one else. (Irwell v. Eden, 18 Q. B. 1), 
588 ; 56 L. J. Q. B. 446 ; 56 L. T. 620.) 

(«) Order Lii. r. 11. This by analogy to the former practice is a four 
days' notice. 
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As other modes of enforcing a judgment, may be 
mentioned a garnishee order, and a charging order. 

Garnishee A garnishee order is an order obtained by a judg- 

ment creditor (s) against some third party who owes 
money to the judgment debtor, commanding him to pay 
such money to the judgment creditor, in satisfaction, 
or part satisfaction, of his debt. It is obtained on an 
Affidavit io ex 'parte, application of the judgment creditor, supported 
application for by the affidavit of himself or his solicitor, that judg- 
order^*'*^ ment has been recovered, and to what amount, and is 
still unsatisfied, and that some third person within the 
jurisdiction is indebted to the judgment debtor (a); and 
upon this the Court, or a Judge, may order such debt to 
be attached, and also order the third person, who is 
called the garnishee, to appear and shew cause why he 
should not pay the judgment creditor the debt due 
from him to the judgment debtor, or so much thereof 
as may be sufficient to satisfy the judgment debt (6). 
Service of Service of this order binds the debt in the garnishee's 
""^ ^'^' hands from that time (c), and if he does not pay the 

amount claimed into court, or dispute the debt, or 
appear on the summons, execution may be issued 
against him for the amount ((^), and payment by him 
is a valid discharge to him as against the debtor (e) ; 

(s) This term includes any person to whom money is to he paid under 
an order (Order i.xv. r. 1). Formerly it was otherwise {Oremetti v. 
Crom, 48 L. J. (Q. B.) 337). An assignee of a judgment debt may 
avail himself of garnishee procedure. {Goodman v. Mohinson, 18 Q. B. D. 
332). 

(a) The affidavit need not state the amount of the debt owing by the 
garnishee. (Luci/ v. Wood, W. N. (1884) 58) ; 19 L. J. (N.) 154.) It is 
sufficient to swear to the indebtedness of the third person to the best of 
the deponent's information and belief, and the amount need not be stated 
(Vinall V. Ve Pass (1892); A. C. 90 ; 61 L. J. Q. B. 507). A debt due 
may be attached before it becomes payable, and an order made for 
payment when it becomes payable (Tarn v. Jones, 10 Q. B. 579 ; 
JJyam v. Freeman, 35 Sol. Jl. 87 ; Law Students' Jl. Jan. 1891, p. 8). 

(6) Order xi.v. r. 1. 

\c) However, if bankruptcy ensues before actual receipt by the judg- 
ment creditor of the money from the garnishee, the judgment creditor is 
not in any way secured, but loses the benefit of his garnishee order 
(46 & 47 Viot. c. 52, s. 45). 

(d) Order .xlv. rr. 2, 3. 

(e) Ibid. r. 7. 
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if, however, the garnishee disputes his liability, au issue 
may be directed to try the question, or it may be or- 
•dered to be tried in any way in which an action may 
be tried or determined (/). If a judgment creditor ExamiaatioB 
•does not actually know any one who owes money to the debtor™"" 
judgment debtor, but has reason to suspect that some 
such debt is owing, he may obtain an ordei", in the 
first instance, for the oral examination of the judgment 
•debtor as to whether any and what debts are owing to 
him, and for the production of any books or docu- 
ments (g). The costs of garnishee proceedings are in 
"the discretion of the Court or a Judge (h). A garnishee Garnishee 
■order may now be made attaching a debt due from a I flrm*^*"" 
partnership firm by its partnership name, although one 
•or more of the partners may be resident abroad, and 
the name of the individual partners need not be 
:stated (i). 

Whenever in garnishee proceedings the garnishee Conflicting 
suggests that the debt sought to be attached belongs garSshee 
to some third person, or that some third person has a proceedings, 
lien on it, the Court or a Judge may order such third 
person to appear and state the nature and particulars 
of his claim, and may direct an issue to try the right 
thereto (j). 

Actual debts only can be attached by a garnishee Debts 
•order — that is, the money must be such that the judg- * "^ * ®- 
ment debtor could himself have compelled payment of 
it ; therefore, unliquidated damages cannot be attached 
before judgment, though the amount has been ascer- 
tained by verdict (k) ; nor can purchase money which 
is payable on the execution of a conveyance (I) ; nor 



(/) Order xlv. i. 4, (g) Ibid. i. 1. Order xlii. r. 32. 

(h) Order xlv. r. 9. 

\i) Order XLViiia. r. 9. {j) Ibid. rr. 5, 6. 

(k) Joyies v. Thompson, E. B. & E. 63. 

(/) Howell V. Metropolitan Railway Company, 19 Ch. D. 508 ; 30 
"W. JR. 100. 
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can money due to a shareholder from a company in '» 
voluntary winding up (m). It is also specially pro- 
Seamen's and vided that a garnishee order cannot be obtained ta 
wages not attach the wages owing to any seaman (n), servant, 
attachable. labourer, or workman (o). 



Charging 
order. 



Sale there- 
under. 



A charging order is an order charging the amount 
of any judgment upon stocks or shares of the judgment 
debtor, or any money in court in which the judgment 
debtor has a beneficial interest (j>). When any judg- 
ment debtor has any such property in his own right, 
any judgment creditor may apply for an order for the 
same to stand charged with the judgment debt, and 
any such order entitles the judgment creditor to all 
such remedies as he would have been entitled to if such 
charge had been made in his favour by the judgment 
debtor, except that no proceeding can be taken to 
have the benefit of such charge until after the expira- 
tion of six calendar months from the date of the order. 
Any such order is, in the first instance, ex parte only,. 
and may be varied or discharged on good cause shewn ($'). 
After the six months have expired a sale of the stock 
or shares can only be obtained by instituting separate 
proceedings asking for a sale, which may be either by 
action or originating summons (qq). 



Charging a 
partner's 
interest to 
satisfy a 
personal 
Judgment 
against him. 



If a judgment debtor is a partner in some concern 
the proper course for the judgment creditor to take to 
avail himself of his share or interest therein is not to 
issue execution, but to apply by summons for an order 
charging the debtor's interest with the amount of the 



(m) 3iac!c v. Ward, W. N. (1884) 16. 

(«) 17 & 18 Vict. 0, 104, s. 233. 

(o) 33 & 34 Vict. 0. 30. As to what are " wages " and who is a 
" servant " within the meaning of this Act, see Oordon v. Jennings, 
9 Q. B. D. 45 ; 51 L. J. Q. B. 417. 

( ») Brereton v. Edwards, 21 Q. B. D. 226 r 37 W. R. 47 ; Cooper v. 
Griffin, (1892) 1 Q. B. 740 ; 61 L. J. Q. E. 563 ; 66 L. T. 660. 

(2) 1 & 2 Vict. c. 110, ss. 14, 1,5, and Order xlvi. r. 1. 

(jj) Annual Practice, (1897) 870, notes to Order lxvi. i. 1. 
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judgment debt, and in addition to such an order being 
made the Court or a Judge may appoint a receiver of 
his share, and direct all proper accounts. Such sum- 
mons must be served not only on the debtor but also 
on his partners, who are at liberty to redeem or pur-- 
-chase his share (r). 

When any person is by any judgment or order Service and 
■directed to pay any money, or to deliver up or transfer 3?^dgmente"aa°d 
any property, real or personal, to another, it is nof'^'ie™- 
necessary to make any demand thereof, but the person 
so directed is bound to obey such judgment or order npon 
being duly served with the same without demand (s). 
This, however, does not make service of a judgment 
•or order upon the judgment debtor necessary before suing 
out a writ oi fi. fa. or elegit (t). A judgment for the 
payment of money into court, may be enforced by writ 
■of sequestration, or in cases in which attachment is 
authorised by law, by attachment (%). A judgment 
for recovery or delivery of possession of land may be 
enforced by writ of possession (y). A judgment for Enforcing 
the recovery of any property other than land or money oth^aian for 
may be enforced (1) by writ for delivery of the pro- '^"^"^ ""^ '"°''®y- 
perty, (2) by writ of attachment, (3) by writ of 
•sequestration (w). A judgment requiring any person 
to do any act, other than the payment of money, or to 
abstain from doing anything, may be enforced by writ 
of attachment or by committal (x). 

With regard to any judgment or order requiring- a Memorandum 

to be indorsed 

. : on certain 

judgments. 

(r) 53 & 54 Vict. c. 59 (Partnership Act, 1890), s. 23 ; Order xlvi. 
■rr. la, lb. 

(s) Order xlii. r. 1. 

(t) Land Credit Company of Ireland v. Fermoy, 5 Ch. Apps. 323. 

(m) Order xlii. r. 4. 

(v) Ibid. r. 5. (to) Ibid. r. 6. 

(x) Ibid. r. 7. Where a mandamus is granted by any judgment or 
order in an action, no writ of mandamus is now issued, but the judgment 
or order has the same effect as a writ of mandamus formerly had (Order 
Liii. r. 4). As to the granting of the prei'Dgative writ of mandamus, see 
Order uii. rr. 5, 15. 
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Writ for 
delivery. 



person to do an act thereby ordered, tte time after 
service within which it is to be done must be stated 
therein, but if the order omits to fix a time it is not- 
thereby rendered ineffectual, but the Court will, on 
application, fix a time, and until this is done the order 
cannot be enforced (jj). Upon the copy judgment or 
order served, there must be indorsed a memorandum as 
follows — viz., "If you the within named A. B. neglect 
to obey this judgment (or order) by the time therein- 
limited, you will be liable to process of execution for 
the purpose of compelling you to obey the same judg- 
ment (or order) " (z). This provision applies, amongst 
other things, to orders for discovery, so that although 
service on the solicitor is sufficient (a), yet this memor- 
andum must be indorsed on the copy served (&). 

A writ for delivery is a writ commanding the delivery 
up of certain property, and can be enforced by the- 
sheriff distraining upon the lands and goods of the 
person until the same is delivered (c). 



Writ of 
attachment. 



A writ of attachment is a writ directed to the- 
sheriff (c^) commanding him to attach or imprison a 
certain person on account of his contempt of court. 
No writ of attachment can be issued without the leave 
of the Court or a Judge, to be applied for on notice- 
to the party against whom the attachment is to be 
issued (e). 



Writ of A writ of sequestration is a writ issued for the pur- 

seques ra ion. p^g^ ^j levying on a person's property on account of his 



(y) Gilbert v. Endean, 9 Ch. D. 266 ; 39 L. T. 404. 
(z) Order xli. r. 5. 
(a) Ante, p. 109. 

(h) Hampden v. Wallis, 26 Ch. D. 746 ; 54 L. J. Cli. 83 : 32 W. K. 
808. 

(c) Order xlviii. ; Arch. Pr. 14tli ed. 904. 

(d) An attachment against a sheriff is directed to the coroner, and an 
attachment against a coroner is directed to elisors. 

(e) Order xliv. ; Arch. Pr. 14th ed. 941-954. See also as to Attach- 
ment, post, pp. 245, 246. 
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disobedience to the judgment or order of the Court (/). 
It may be issued to enforce a judgment for the recovery 
of property other than land or money, and also to en- 
force an order for payment of money into court, and to 
enforce a judgment against a corporation. Its effect Effect of 
is the same as that of the old writ of sequestration in «^i™st™«™- 
Chancery — viz., the sequestrators may enter upon the 
real estate of the party and take the rents and profits, 
and also his personal property, and keep the same under 
the sequestration, until the act has been performed and 
the contempt cleared. If the party against whom the 
sequestration is issued dies, the sequestration is not 
thereby discharged, but it can be proceeded with on 
reviving the action against the personal representa- 
tive (^f). No sequestration to enforce payment of costs 
only, pan be issued without leave of the Court or a 
Judge (A), but in other cases leave is not necessary (i). 

A writ of possession is a writ issued to the sheriff Writ of 
directing him to put the party in possession of certain p°^^®'^'°°' 
lands (y ). Upon any judgment or order for the re- 
covery of any land and costs, there may be either one 
writ or separate writs of execution, for the recovery of 
possessioUj and for the costs, at the election of the 
successful party (k). 

Where a defendant against whom a judgment has Writs of ^./o. 
been recovered is a clergyman, there are two writs of ^/al^^l and ' 
execution that mav be issued with regard to his benefice, muestran 
viz., a writ of Jieri facias de bonis ecclesiasticis, and a 
writ of sequestrari facias. These writs are very similar 
in their nature, being both directed to the bishop of 
the diocese, and having for their object the raising of 



(/) See Order lxii. rr. 4, 31, and Order xliii. r. 6 ; Arcli. Pr. 14th 
ed. 907. 

(g) Pratt v. Inman, 43 Oh. D. 175 ; 59 L. J. Ch. 274 ; 61 L.T.560. 

(A) Order xlui. r. 7. 

(i) Sprunt V. Pugh, 7 Oh. D. 767 ; 26 W. E. 473. 

(j) See Order xlyii. rr. 1, 2. 

{k) Order xlvii. t. 3. 
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the amount of the judgment debt out of the property 
of the benefice (^). The sequestration has to be published 
by a copy being affixed to the doors of all churches and 
chapels within the parish previously to the commence- 
ment of divine service on a Sunday, and the writ only 
has priority from this publication. Both writs are in 
aid either of a,fi. fa. or elegit, and cannot be issued 
until after the return to one of such writs, that the 
party has no goods or no lay fee within the sheriffs 
bailiwick (m). 

Exeoutiou The student will remember that actions may be 

nersWp flrm!^'' brought against ■ a partnership firm in its partnership 
name without enumerating the particular persons 
constituting the partnership (n). As a doubt might 
naturally arise in some cases as to whether a certain 
person is or is not a member of the firm in question, 
and accordingly whether or not execution may be 
issued against him, it is specially provided that execu- 
tion may be issued (1) against any of the direct part- 
nership property, or (2) against any person who has 
appeared in his own name or who has admitted on the 
pleadings that he is, or who has been adjudged to be, 
a partner, or (3) against any person who has been 
individually served as a partner with the writ and has 
failed to appear; and, in addition to this, (4) that if 
the judgment creditor claims to be entitled to issue 
execution against any other person as being a member 
of the firm, he may apply to the Court or a Judge for 
leave to do so, and the Court or a Judge may give 
such leave if the liability is not disputed, or if disputed 
may order that the liability of such person be tried 
and determined in any manner in which any issue or 
question in an action may be tried and determined. 
A judgment against a firm does not render liable, 
release, or otherwise affect any member who was out 



(I) Arch. Pr. Uth ed. 1176, 1177. 

(m) Order xliji, rr. 3, 4, 5. (») Ante, pp. 49, 60. 



TKIAL AND PKOCEEDINGS TO CONCLUSION. 169 

of the jurisdiction when the writ was issued, and who 
has not appeared, unless he has by leave been made a 
party, or has been served within the jurisdiction after 
the writ in the action was issued (o). 

Any order o£ the Court or a Judge may be enforced Enforcing 
against all parties bound thereby, in the same manner °'^^^' 
as a judgment to the same effect (p). 

One special kind of judgment should be here men- judgment 
tioned, though not very often occurring. If an action a^i£rmt 
is brought against an executor or administrator and he 
in his defence states that he has fully administered all 
assets that have come to his hands — that is, properly 
exhausted all assets — or all except some small amount 
(known as pleas oiplene adiiiinistravit, and plane adminis- 
travit prceter respectively), if the plaintiff cannot disprove 
this defence he may sign a judgment against any 
assets which may at any time afterwards come to the 
defendant's hands. This is called a judgment quando 
acciderint {g). Under the old practice prior to the How execution 
Judicature Acts, .on such a judgment, when assets g^*^'^®'* ''"'*®' 
afterwards came to the hands of the executor or ad- judgment, 
ministrator, the plaintiff must, to have taken advantage 
of them, have first sued out a writ of scire facias (r) 
against such executor or administrator before he could 
have execution (s). This, however, is not now the Generally as 
proper course, it being provided that where a judg- any'judgment 
ment is to the effect that any party is entitled to any ?." * ''°°' 

J IT J J tingency. 

relief subject to or upon the fulfilment of any condition 
or contingency, the party so entitled may, upon the 



(o) Order XLvnia. r. 8 . As to the suing, service, and appearance of 
partners, see ante, pp. 49, 50, 57, 58. 

( p) Order xlii. r. 24. 

(j) See Brown's Law Diet. 2nd ed. p. 435, tit. " Qaando acciderint." 

{r) A scire facias is a judicial writ founded upon some record, and 
requiring the person against whom it is brought to show cause why the 
person bringing it should not have advantage of such record, or (as in 
the case of a scire facias to repeal letters patent) why the record should 
not be annulled and vacated (Arch. Pr. 14th ed. 1285), 

(«) Arch. Pr. 14th ed. 1127, 1285, 1286. 
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fulfilment of the condition or contingency, and demand 
made upon the party against whom he is entitled ta 
relief, apply to the Court or a Judge for leave to issue 
execution against such party ; and the Court or Judg& 
may, if satisfied that the right to relief has arisen 
according to the terms of the judgment, order that 
execution issue accordingly, or may direct that any 
issue or question necessary for the determination of the 
rights of the parties be tried in any of the ways in, 
which questions arising in an action may be tried (t). 
The proper course, therefore, for a creditor to take- 
who has obtained such a judgment, and who has ascer- 
tained that assets have come to the executor's or ad- 
ministrator's hands, is to serve a demand for payment,, 
and then apply by summons for leave to issue execu- 
tion, supporting his application by affidavit showing 
that assets have come to the executor's hands, and that 
such demand has been made. 

Eemovai of Where judgment has been recovered in an inferior 

infenflr'couit Oourt of Eecord, other than a County Court, and there 

for purpose of jg ^q property of the defendant within its jurisdiction, 
execution. , . 

the judgment can by order of a Judge be removed intO' 

the High Court irrespective of the amount of the judg- 
ment, and execution issued thereon in the ordinary 
way(M). With regard to County Courts, it is now 
provided that if a Judge of the High Court shall be- 
satisfied that a party against whom judgment for an 
amount exceeding £20, exclusive of costs, has been 
obtained in a County Court, has no goods or chattels 
which can be conveniently taken to satisfy such judg- 
ment, he may, if he shall think fit, and on such terms 
as to costs as he may direct, order a writ of certiorari 
to issue to remove the judgment of the County Court 
into the High Court, and when removed it shall have 
the same force and efiect, and the same proceedings 
may be had thereon as in the case of a judgment of 

{t) Order xlu. r. 9. {u) Arch. Pr. 14th ed. 1569. 
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the High Court, but no action shall be brought upon 
such judgment (v). 

The judgment being enforced, the whole object of CoetB 
the action is accomplished and it is at an end. This ^^^^^ ^' 
chapter would, however, be incomplete without some 
consideration of the subject of the costs that a plain- 
tiff or a defendant is entitled to and is able to include 
in his judgment, and to enforce against the other 
party (w) : a subject which was at Common Law, prior 
to the Judicature Acts, one of great intricacy and 
difficulty, and, though it cannot even now be said to be 
perfectly plain and clear, yet it is much simpler than 
formerly. There appears to be no good object to be 
accomplished in a work like the present by going into 
the former position, for such a course would, in the 
author's opinion, tend only to confuse the student. 

By the Judicature Act 1890' (a;) it is provided that, provisions of 
subject to Eules of Court and any express statutory fgg^'^^d^ ■*■"* 
provisions, all costs are to be in the discretion of the Order lxv. 
Court ; and by the Eules of Court (y) it is also 
provided that costs are in the discretion of the Court 
or Judge (2), but this is not to deprive a trustee, 
mortgagee, or other person of any right to costs out of 
a particular estate or fund to which he would be 
entitled according to the former rules of Equity, 
provided that he has not unreasonably instituted, or 
carried on, or resisted any proceedings, and provided 
also that where any action or issue is tried by a jury, 
the costs follow the event, unless upon application made 



(») 51 & 52 Vict. c. 43, s. 151. 

Iw) See also as to costs, post, pp. 249-253. 

{x) 53 & 54 Vict. c. 44, sect. 5. 

{y) Order lxv. 1. 1. 

(z) It has been decided that in an action in the Chancery Division, 
this enables a judge to award solicitor and client coats to a successful 
litigant {Andrews \. Barnes, 39 Ch. D. 133 ; 57 L. J. Ch. 694 ; 36 
W. E. 705) ; and there seems to be no reason why this decision should 
not be taken as applying equally to au action in the Queen's Bench 
Division. 
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at the trial, for good cause shown, the Judge before 
whom such action or issue is tried, or the Court, shall 
Good cause, otherwise order. With regard to this provision as to 
"good cause," the Judge who tries the case has two 
duties thrown upon him ; first, he has to decide if 
there is good cause shown or not, and secondly, if he 
thinks there is good cause, he has to make such order 
as to costs as he in his discretion thinks fit. Not- 
withstanding that the Judicature Act, 1873, provides 
there shall be no appeal as to costs only (a), an appeal 
lies on the question of whether there is good cause or 
not (6), but if the Court of Appeal is satisfied that 
there is good cause, then the Judge's discretion as to 
costs will not be interfered with (c). Oppression or 
misconduct on the part of the successful party would 
be " good cause," but not the recovery by the plaintifE 
of part only of what he claims (d) ; and where a 
defendant has, by his misstatements, made under cir- 
cumstances imposing an obligation on him to be truth- 
ful, brought litigation on himself, and rendered an action 
against him reasonable, there is " good cause " for 
depriving him of his costs (e). 

Ocunty Courts But notwithstanding; what has been stated, it is 

Act. 1888 

provided by the County Courts Act, 1888, with regard 
to actions in the High Court, (1) that if in an action 
founded on contract the plaintiff shall recover less 
than £20, he shall not be entitled to any costs, and if 
he shall recover £20 but not exceeding {g) £50, he shall 
not be entitled to any more costs than he would have 
been entitled to if the action had been brought in a 



(a) See post, p. 286. 

(6) Jones v. Curlimj, 13 Q. B. D. 262 ; 53 L. J. Q. B. 373 ; 50 L. T. 
349; Huxley v. West London Extension Sailway Co., 14 App. Oas. 
26 ; 58 L. J. Q. B. 305 ; 60 L. T. 542 ; Moohe w. Czamikow, 4 Times 
Law Eeports, 669 ; 32 S. J. 607. 

(c) Moore \. Gill, 4 Times Keports, 738 ; Soohe v. Czamikow, supra. 

(d) Jones v. Curling, supra; Wood v. Cox, 5 Times Eeports, 272. 

(e) Per Fry, L. J., in Sutdiffe v. Smith, 2 Times Beports, 881. 

(a) Millington v. Ilarwood, (1892) Q. B. 166 , 61 L. J. Q. B. 582 ; 
66 L. T. 576. 
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County Court ; (2) that if in an action founded on tort 
the plaintiff shall recover less than £10, he shall not 
be entitled to any costs, and if he shall recover jglO 
but less than £20 he shall not be entitled to any 
more costs than he would have been entitled to if the 
action had been brought in a County Court ; unless in 
any such action, whether founded on contract or tort, 
a Judge of the High Court certifies that there was 
sufficient reason for bringing the action in that Court, 
or unless the High Court, or a Judge thereof at 
Chambers, shall by order allow costs (/;,). The Court 
or a Judge need not necessarily in making an order 
for costs where but for the order the plaintiff would 
get no costs, give costs on the High Court scale, but 
has jurisdiction, if it thinks fit, to give only County 
Court costs (i). 

The result of these provisions as to costs is, that if General 
the plaintiff in an action tried by a jury in the High ^^P*"**'""- 
Court, recovers less than £20 on contract, or £10 on tort, 
he does not get any costs without a certificate or order, 
and if it is a case of contract and he recovers £20 but 
not exceeding £50, or tort and he recovers £10 but less 
than £20, then he gets his costs, but only according to 
the County Court scale, unless it is specially ordered that 
he shall have High Court costs. If, however, the action 
is one which could not have been brought in the County 
Court (m), then it has been held that the plaintiff, even 

. (h) 51 & 52 Vict. c. 43, s. 116. Only a Judge of the High Court can 
certify, so that an under-sheriff presiding on the hearing of a writ of 
inquiry after interlocutory judgment has no such power ( Oox v. Sill, 
67 L. T. 28). As to costs on judgments in default of appearance, see ante, 
p. 61, note (a), and as to costs on summonses under Order xiv. ante, p. 67, 
note (c). 

(i) leaves v. Spooner, 58 L. T. 164 ; 36 W. E. 257. 

(it) The, County Courts have a general jurisdiction as to personal 
actions up to £50, also in ejectment actions where neither the value of 
the property, nor tlie rent, exceeds £50 a year, subject to the defendant's 
right within one month of service of the summons, to apply to a judge of 
the High Court for a trial there, on the ground that the title to lands or 
hereditament.s of greater value than £50, would he affected by the 
decision. The County Courts have no jurisdiction as regards actions for 
libel, slander, seduction, or breach of promise of marriage (51 &52 Vict. 
c. 43, ss. 56-61), ' ' 
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though he recovers but a farthing, will get High Court 
costs unless otherwise ordered (/), e.g., where the 
defendant is abroad out of the jui-isdiction of the 
Court (A), or where the action is for libel, slander, 
seduction, or breach of promise of marriage, in all of 
which cases the County Court has no jurisdiction, and 
therefore the action is necessarily brought in the High 
Court (/). 

Costs on Where in cases coming within the County Courts 

couafercMms. ^^^' 1^^^' ^J ve^on of a set-off the plaintiff recovers 
only a balance which is less than the sums respectively 
mentioned in the Act, the provisions of the Act apply. 
If, however, the defendant's claim is a counter-claim as 
distinguished from a set-off, then it is different ; the 
plaintiff will get his full costs, if irrespective of the 
counter-claim the amount he recovers would be sufficient 
to so entitle him, and the defendant will get any costs 
in respect of the countep-claim (to). 

oESesuitasto Where issues of fact and law are raised upon a 

some issues claim and counter-claim, the costs of the several issues 
found in favour respectively both of law and fact follow the event 

■of plaintiff, and /^ "'. tt^n,. 

some in favour unless Otherwise ordered (w) ; but m such cases the 
plaintiff, if he succeeds on his claim, gets the general 
costs of the cause, although on the finding of the 
counter-claim the balance may be in favour of the 
defendant (o). Where the defendant actually recovers 

( j) Garnett v. Bradky, L. E. 3 H. L. 944 ; 48 L. J. Q. B. 186. 

{%) Mendelssohn v. Boppe, W. N. (1884) 31 ; 19 L. J. (N.) 108. 

(i) Garnett v. Bradley, supra ; Saywood v. Gross, 14 Q. B. D. 53 ; 
54 L. J. Q. B. 17 ; 33 W. R. 133. 

(m) StooJce v. Taylor, 5 Q. B. D. 569 ; 29 W. R. 49 ; Bains v. 
Bromley, 6 Q. B. D. 691 ; 50 L. J. Q. B. 465 ; 29 "W. R. 245 ; Re 
Brown, Ward v. iforse, 23 Ch. D. 377 ; 52 L. J. Gh. 524 ; 31 W. R. 
936. These are decisions under tke County Courts Act, 1867, but are 
equally applicable to support what is stated in the text. 

(m) Order lxv. r. 2. 

(o) Bains v. Bromley, 6 Q. B. D. 691 ; 50 L. J. Q. B. 465 ; 29 
W. R. 245 ; Re Brown, Ward v. Morse, 23 Ch. D. 377 ; 52 L. J. Ch 
524 ; 31 W. E. 936 ; Lund v. Campbell, 14 Q. B. D. 82 1 ; 54 L. J. Q. B 
201. 
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something on his counter-claim against the plaintiff, 
though the amount is less than the sums respectively 
mentioned in the County Courts Act, 1888, and though 
the plaintiff has recovered more on his claim, the 
provisions of that Act do not apply, and the defendant 
;gets his High Court costs in respect of the counter- 
claim (p). Where, though the action is for leas than 
£50, but a counter-claim is made for more than £50 on 
which the plaintiff succeeds, he is entitled to coats on the 
•counter-claim on the High Court scale (q). Where in 
an action there is a counter-claim, and both claim and 
•counter-claim are dismissed with costs, the defendant 
has only to pay the sum by which the costs have been 
increased by the counter-claim (r) ; and in all cases of Taxation, 
one party getting the costs of the original claim, and 
the other the costs of the counter-claim, the costs are 
taxed separately in respect of the original action and 
■of the counter-claim, and the Master's allocatur is given 
for the difference between the two sets of costs (s). 

Where the verdict of the jury is in the plaintiff's Depriving 
favour, and if not otherwise ordered, he would get his party^of'costs. 
costs, the Judge at the trial, or the Court, will, if 
necessary, generally make an order under the latter 
part of Order LXV. Eule 1 {t), depriving the plaintiff 
■of his costs where the action is a frivolous one, or one 
that should not have been brought ; and in exercising 
this discretion the Judge is not confined to the con- 
sideration of the conduct of the party in the course of 
the litigation, but may consider his conduct previous 



(p) Blake v. Appleyard, 3 Ex. D. 195 ; 47 L. ,J. Bx. 407. This is a 
■decision under the County Cnurts Acts, 1867, but is equally applicable 
to support what is stated in the text. 

(q) Amon v. Bohhett, 22 Q. B. D. 543 ; 58 L. J. Q. B. 219 : 60 
L. T. 912. 

(r) Saner v. Bilton, 11 Ch. D. 416 ; Mason v. Brentim, 15 Ch. D. 
287 ; 29 W. E. 126. 

(s) McQowan v. Middleton, 11 Q. B. D. 464 ; 31 W. E. 835. 

(t) Ante, pp. 171, 172. The application to the Judge, or the Court, is 
an alternative and not an appellate jurisdiction (Maraden v. Lane, and 
York By. Co., 7 Q. B. D. 641 ; 50 L. J. Q. B. 318). 
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Ordering 
snccesBful 
party to pay 
costs. 



to and conducing to the action (u). And a plaintiff 
successful at the trial may not only be deprived of his 
costs, but he may be ordered to pay the defendant's 
costs (t)). So if a defendant obtains a verdict, an 
order may in some cases be made depriving him of hi& 
costs (iv) ; but it is not within the discretion of the 
Court to make a defendant pay the whole costs of the 
action if the plaintiff had no right to sue (x). Any 
order as to costs only, is not subject to any appeal 
except by leave of the Court or Judge making such 
order (y), but this does not apply where the Court has 
exceeded its powers, as in ordering a defendant to- 
pay costs wliere the plaintiff had no right to sue (s). 



Taxation. 



AiHdaTit of 
increase. 



The costs given against an opponent are taxed by 
one of the Masters. A copy of the bill of costs is 
delivered to the opponent's solicitor, together with at 
least one day's notice of an appointment to tax same,, 
and if required, an affidavit of increase must be made (a). 
This affidavit of increase is an affidavit made by the 
solicitor, or his managing clerk (who must depose that 
he has had the management of the action), verifying 
the payments to counsel and witnesses, length of brief,. 
&c. Notice of taxing costs is not necessary where the 
defendant has not appeared (&). The costs having been- 
taxed, the amount thereof is filled in the judgment by 
the Master (c). 



Higher and 
Lower scales 
of costs. 



As regards High Court costs there are two scales of 



(m) Earnett v. Vi/se, 5 Ex. D. 307 ; 43 L. T. 645 ; 29 AV. R. 7. 

{v) Harris v. Petherick, 4 Q. B. D. 611 ; 48 L. J. Q. B. 521. 

(w) Order lxv. r. 1. 

(x) Dicks V. Yates, 18 Ch. D. 76 ; 50 L. J. Cli. 809 ; Foster v.. 
Great Western Hailway Company, 8 Q. B. D 575 ; 51 L. J. Q. B. 
243 ; 30 W. R. 398. 

{y) Jud. Act, 1873, s. 49, and see ante, p. 172. 

{») Dicks V. Yates, 18 Ch. D. 76 ; 50 L. J. Ch. 809 ; Foster v., 
Oreat Western Mailway Company, 8 Q. B. D. 575 ; 51 L. J. Q. B.. 
244 ; 30 W. JR. 398. 

(o) Order ixv. r. 16. 

(&) Ibid. r. 17. 

(c) See generally as to allo-wances on taxation. Order lxv. i. 27. 
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costs allowed — the " Higher " and the " Lower " — and 

the latter is now always the scale to be observed in 

taxing costs in all actions unless otherwise ordered (d), 

but full power is given to the Court or a Judge to 

order taxation on the higher scale, either of the whole 

costs of the cause or of any particular application, 

where by reason of special grounds arising out of the 

nature and importance, or difficulty, or urgency of the 

case it appears right to do so (e) ; but it has been held 

that the amount at stake in an action is not of itself a 

sufficient reason for allowance on the higher scale, and 

that for this there must always be special circumstances 

of urgency or difficulty shewn (/). Thus, in a 

successful action for breach of covenant in restraint of 

trade, the plaintiffs were allowed costs subsequent to 

reply on the higher scale, on the ground of the 

importance of the case, and the way in which it had 

been got up and conducted (^g) ; and so also the 

plaintiffs were allowed costs on the higher scale in a 

partition suit where the proceedings had been ably 

condncted and unnecessary expenses saved (gg). Where Solicitor and 

a solicitor's bill is being taxed not under an order for °''^°' taxation. 

taxation and payment against an opposite party, or out 

of a fund or estate, but for the purpose of ascertaining 

the amount due to him from his client, the Taxing 

Master, though he is primarily to tax on the lower 

scale, has a discretion to make any allowances on the 

higher scale (Ji). 

The costs that are obtained against an opponent in Difference 
an action are called party and party costs, and those and^art^^and 
that a solicitor charges against his own client are solicitor and 

, , _ , client costs. 

called solicitor and client costs. The difference is that 



(d) Order lxv. r. 8. (c) Ibid. r. 9. 

(/) TAe Sorace, 9 P. D. 86; 53 L. J. (P.) 64; 32 "W. E. 755. 
Mvdson v. Osgerhy, 50 L. T. 323, 32 "W. R. 566 ; Ee Spettigue's 
TruBts, 32 W. E. 385. 

(^) Bavies v. Davies, 56 L. J. Ch. 481 ; 35 W. E. 697. 

(gg) Marriott v. Oobbett, 38 Solrs. Journal, 610 ; Law Students' 
Journal, Aug. 1894, 172. (A) Order lxv. r. 10. 

M 
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Costs of 
shorthand 
notes, &c. 



Shorthand 
notes of 
judgment. 



Extraordinary 
expenses 
incurred by 

solicitor. 



party and party costs comprise only things actually 
necessary in the action, but solicitor and client costs 
include, in addition, many things advisable under the 
circumstances — e.g., opinions of counsel, &c. From 
this it follows that items may be disallowed in 
a solicitor's bill taxed as between party and party, 
which he may be entitled to charge against his client 
as being proper solicitor and client costs. The costs 
of taking shorthand notes are not allowed on a 
party and party taxation without the special direction 
of the Court obtained when judgment is delivered 
or before it is drawn up, and the agreement of 
the solicitors makes no difference; and a Judge at 
Chambers, or Master, has no power to order 
shorthand notes of evidence given before him to be 
taken, though the costs of evidence so taken by 
the consent of all parties may be allowed (i). If, 
however, a shorthand note is taken of a judgment, 
and the case goes to appeal, the costs of the appeal are 
deemed to include such shorthand notes in the absence 
of any direction^ to the contrary (j ). And as regards 
a solicitor's bill against his client, if any extraordinary 
or unusual expenses are intended to be incurred by 
him, such, for instance, as the taking of shorthand 
notes, it is the solicitor's duty to point out to his client 
that the additional expenses so incurred will not be 
allowed to him, even if successful in the action, on 
taxation between party and party, and in default of so 
doing, the solicitor will not be entitled to charge his 
client with the costs so incurred (k). 



Delivery of A Solicitor before he can sue a client for his bill of 

und taxation ' costs, must have delivered it signed, or with a letter 
by chent. signed, a month previously (I), unless he can show that 



(i) Ee mileary iC Tayhr, 35 W. E. 705 ; 56 L. T. 867. 

(i) Humphrey v. Sumner, 55 L. T. 649. 

{Ic) Ee Blyth and Fanshawe, 10 Q. B. D. 207 ; 52 L. J. Q. B. 186 ; 
31 W. E. 283. 

(/) 6 & 7 Vict. c. 73, B. 37. Where a solicitor assigned his costs 
before delivery of a bill, it was held that signature of the bill by the 
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there is probable cause to believe that his client is 
about to quit England, or to become a bankrupt, or 
a liquidating or compounding debtor, or to take any- 
other steps or do any other act which in the opinion 
of the Judge would tend to defeat or delay such 
solicitor in obtaining payment, when leave may be 
given him to sue notwithstanding the month has not 
expired (m). Every client has a right to have his Eight to taxa- 
solicitor's bill of costs taxed. Within a month of the '''°"* 
delivery of the bill he may obtain an order for taxation 
as of course ; after a month, he may still obtain this 
order on application ex parte by summons ; but after 
the expiration of twelve months, or after payment, he 
can only obtain an order to tax on showing special 
circumstances — e.g., gross overcharge. If on taxation 
less than one-sixth is taxed off, the client has to pay 
the costs of the taxation ; but if one -sixth is taxed off, 
then the soKcitor has to pay such costs (w). It may objection to 
be noticed that on a common order to tax obtained by "" '® °'"^'^' 
the client, he can object to specific items on the ground 
of want of retainer, unless he has admitted the retainer 
by his petition, and the Taxing Master has jurisdiction 
to decide the objection as to those specific items, though, 
if the objection is to the whole bUl, the solicitor has a 
right to a jury (o). When a solicitor sues on a bill of 
costs which is liable to be taxed, and succeeds, the 
proper form of judgment is for such amount as may be 
shewn to be due by the Taxing Master's allocatur 
on a taxation which is then directed. 

If in any case it appears to the Court or a Judge Disallowance 

,,, ., , . J. , ... .toa solicitor of 

that costs have been incurred improperly or without costs in certain 
any reasonable cause, or that by reason of any undue '^^^^' *"• 



assignee who delivered it was suffioient (Ingle v. M'Outchan, 12 Q. B. D. 
518 ; 53 L. J. Q. B. 311). 

(to) 38 & 39 Vict. 0. 79. 

(») 6 & 7 Vict. c. 73, s. 37. See further as to solicitors' costs, 33&34 
Vict. c. 28, and 44 & 45 Vict. o. 44, and general order thereunder of 
1882. See also hereon Arch. Pr. 14th ed. 671, et seq. 

(o) Be Berbert, 34 Ch. D. 504 ; Ee Jones, 36 Ch. D. 105. 
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Solicitor 
acting for 
himself. 



delay in proceeding under any judgment or order, or 
of any misconduct or default of the solicitor, any costs 
properly incurred have nevertheless proved fruitless to 
the person incurring the same, the Court or Judge 
may call on the solicitor of the person by whom such 
costs have been so incurred, to shew cause why such 
costs should not be disallowed as between the solicitor 
and his client, and also (if the circumstances of the 
case shall require), why the solicitor should not repay 
t6 his client any costs which the client may have been 
ordered to pay to any other person, and thereupon may 
make such order as the justice of the case may 
require {q). A solicitor appearing for himself is en- 
titled to the same costs as if he had employed a 
solicitor, except as to such charges as are rendered 
unnecessary by reason of his acting in person — e.g., 
instruction or attendances on himself (r), and the same 
principle applies where a solicitor acts by the firm of 
which he is a partner (s). A solicitor who is a mort- 
gagee, and acts for himself in connection with the pre- 
paration of, or in any way enforcing or defending his 
rights under the mortgage — e.g., in a foreclosure or 
redemption suit — is now allowed to charge his profit 
costs (t). 



Eeviemng 
taxation. 



Objections. 



If any party is dissatisfied with the taxation of the 
costs in either the Chancery or the Queen's Bench 
Division, he is entitled to bring the point before the 
Court or a Judge. The course to obtain this review 
of the taxation is to deliver to the other party in- 
terested therein, and carry in before the Taxing 
Master, objections in writing to the taxation, before the 
certificate or allocatur is signed, specifying therein by 
a list in a short and concise form, the items or parts 



(2) Order xlv. r. 11. See further, as to Taxation of Costs, post, pp. 
250-253. 

{r) London Scottish Benefit Society v. Ohorley, 13 Q. B. D. 872 :|53 
L. J. Q. B. 551 ; 32 W. S. 781 ; 51 L. T. 100. 

(s) Bidder v. Bridf/es, W. N. (1887) 208; 

it) 56 & 59 Vict. vi. 25 (Mortgagees' Legal Costs Act, 1895) sects. 2, 3. 
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ARBITRATION. 183 

or (3) if the question in dispute consists wholly or in 
part of matters of account, the Court or a Judge may 
at any time order the whole cause or matter, or any 
question or issue of fact therein, to be tried before 
a special referee, or arbitrator, agreed on by the 
parties, or before an official referee or officer of the 
Court (dd). 

There are here, therefore, two distinct provisions, Two modes of 
and we see that a matter may be referred merely for mattei^f 
inquiry and report, or for the referee or arbitrator to 
adjudicate upon. The order should show on its face 
in which way it is referred (e), and if for inquiry and Reference for 
report the report is addressed to the Court or Judge reportf *° 
by whom the matter was referred, and the Court may 
adopt or partially adopt, or reject it, as it thinks 
right (/). When the report is made, the referee on 
the same day causes notice to be given to all the 
parties by prepaid post letter, and they, in due course 
of post, are to be deemed to have notice of such 
report {g). If the Court adopts the referee's report it 
may be enforced as a judgment or order to that 
effect (h). With regard to a reference for trial the Reference for 
grounds should be carefully observed, and the main "*' 
ground is that the action embraces matters of account. 
If this is so, though the action embraces other matters, 
yet the whole may be referred ; but where there is a 
preliminary question as to liability to be decided before 
the question of account can arise, then there is no 
power to refer (i). Subject to the order of the Court 
or Judge directing the reference, a referee or arbitrator 
has the same powers to order judgment to be entered 
for any or either party as a Judge (/). An order for costs. 



(dd) 52 & 53 Vict. c. 49, sect. 14. 

(c) White V. Peto, AV. N. (1886) 165. 

(/) Wenlock t. River Dee Co., 19 Q. B. D. 155. 

(g) Order xxxvi. rr. 53, 55c. 

(A) 52 & 53 Vict. c. 49, s. 13 (2). 

(i) Annual Practice, (1897) 181. 

(j) Order xxxvi. rr. 50, 52a, 55c. 



184 



AEBITKATION. 



reference may be made on such terms as to costs as 
the authority making it thinks just; and in the 
absence of any proTision hereon in the order of 
reference, the referee or arbitrator has full power to 
deal with the costs (k). 



Appeal against 
award or 
certificate. 



Where there has been a compulsory reference, any 
party may appeal from the award or certificate upon 
any question of law, and on the application of any 
party the Court may set aside the award on any 
ground on which it might set aside the verdict of a 
jury, or it may remit all or any part of the matter in 
dispute to the arbitrator or referee, or make any order 
with respect to the award or certificate, or any of the 
matters in dispute that may be just (I). The appeal 
is to a Divisional Court, which has power not only to 
set aside such judgment but to enter any other in lieu 
thereof (m). Where there has been a compulsory 
reference to arbitration the decision of the Divisional 
Court on appeal is final, and there is no appeal to the 
Court of Appeal except by leave ; but where an action 
is referred for trial compulsorily, an appeal lies from 
the Divisional Court to the Court of Appeal without 
leave (m). In case an application is made for a new 
trial of a case tried before a referee, the application 
must be made to a Divisional Court and not to the 
Court of Appeal (o). 



Arbitration 

under 

submission, 



But apart from arbitration or reference by the order 
of the Court or a Judge, parties may agree to submit 
their differences to arbitration, and a submission (p), 
unless a contrary intention is expressed therein, is 
irrevocable except by leave of the Court or a Judge (2). 



(/c) Order xxxvi. rr. 55b, 55o. (I) Order xux. r. 3. 

(m) Clarli v. Sonnenschein, 25 Q. B. D. 246. 

(m) Annual Practice, (1897) 185. 

(0) Oower V. Tobitt, 39 AV. R. 193. 

Ip) A submission is defined in the Act as a written agreement to 
submit present or future differences to arbitration, whether an arbitrator 
is named therein or not (s. 27). (}) 52 & 58 Vict. c. 49, s. 1. 
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And it is provided that if any party to a submis- staying 
•sion commences any legal proceedings in respect of liter ^ '"^^ 
any of the matters agreed to be referred, any party sub«iisaion. 
thereto may at any time after appearance and before 
•delivering any pleadings or taking any other steps 
in the proceedings, apply to the Court to stay the 
same, and the Court or Judge, if satisfied that there 
is no sufficient reason why the matter should not 
be referred in accordance with the submission, and 
•that the applicant was at the time when the pro- 
ceedings were commenced and still remains ready 
and willing to do all things necessary to the proper 
■conduct of the arbitration, may make an order staying 
the proceedings (r). 

If on a submission to arbitration no other mode of Submission 
reference is provided, it is to a single arbitrator ; arbitrator or 
but the parties can agree that there shall be two ™°™ *^'"' 
arbitrators, and if so, the two arbitrators may appoint 
an umpire within the period during which they have 
power to make an award. Arbitrators must make Time for 
their award in writing within three months of entering *^*'' ' 
•on the reference, or after having been called upon by 
notice in writing from any party to the submission, or 
■on or before any later day to which the arbitrators, by 
■any ^writing signed by them, may from time to time 
enlarge the time for making the award. If the 
arbitrators do not within the proper time make their 
award, or if they deliver to any party to the sub- 
mission or to the umpire a notice in writing stating 
that they cannot agree, the umpire may forthwith 
enter on the' reference in lien of the arbitrators. The 
umpire must then make his award within one month 
after the original or extended time for the making of 
the award of the arbitrators has expired, or on or before 
any later day to which the umpire, by any writing 



(r) 52 & 53 Vict. c. 49, s. 4. Ives v. Wiltans (1894) 2 Ch. 478 ; 
63 L. J. Ch. 521 ; 70 L. T. 674. 
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signed by him, may from time to time enlarge the 
time for making his award. In addition, the Court or 
a Judge has power to enlarge the time for making an 
award, whether the time for making it has expired or 
not. The arbitrators and umpire have full power to 
Witnesses. examine witnesses on oath or affirmation, and to 
administer oaths and take affirmations, and the parties 
must duly submit to be examined, and produce all 
books and documents (s). The attendance of witnesses 
may be compelled by means of subpoena, as at the trial 
of an action (i). 



Power of 
Court to 
appoint an 
umpire. 



If a submission is to a single arbitrator, and the- 
parties do not concur in his appointment, or if th& 
arbitrator dies or is incapable to act, or if arbitrators 
do not, when they should do so, appoint an umpire, or 
such umpire refuses or is incapable to act or dies, and 
the submission does not show that the vacancy was 
not intended to be supplied, and the parties or the 
arbitrators do not supply the vacancy, any party may 
serve the other parties or the arbitrators, as the case 
may be, with a written notice to appoint an arbitrator 
or umpire, and then, if the appointment is not made 
within seven clear days, the Court or a Judge may, on 
application by the party who gave the notice, appoint- 
an arbitrator or umpire (u). 



Power for 
parties in 
certain cases 
to supply 
Taoancy. 



Where a submission is to two arbitrators, one to be 
appointed by each party, then, unless the submission 
expresses a contrary intention, if either arbitrator 
refuses to act, or is incapable of acting or dies, the 
party who appointed him may appoint a new arbitrator 
in his place. If a party who should appoint an 
arbitrator neglects to do so for seven clear days after 
the other party, having appointed his arbitrator, has 
served the party making default with notice to make 



(«) 52 & 53 Vict. c. 49, Schedule I. and ss. 7, 9.. 
(0 Ibid. ss. 8, 18. («) Ibid. s. 5. 
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the appointment, the party who has appointed an 
arbitrator may appoint that arbitrator to act as the 
sole arbitrator in the reference, and his award is 
binding on both parties as if he had been appointed 
by consent (v). 

An arbitrator in his award may state the whole of Arbitrator 
the matter, or any part thereof, in the form of a ^eciai^oase. 
special case for the opinion of the Court, or he may 
at any stage state a special case for the opinion of 
the Court on any question of law. Although the 
arbitrator has made his award, he may correct any 
clerical mistake or error arising from any accidental 
slip or omission (iv). 

Where an arbitrator or umpire has misconducted Setting aside- 
himself, the Court may remove him, and where he has ' ^ 
misconducted himself , or the arbitration or award has Jy'^ { 
been improperly procured, the Court may set the 
award aside (x). An application (which is by motion ^ C-/ [ \ 

stating the grounds) to set aside an award, must be '- 

made before the last day of the sittings next after 
such award has been made and published to the 
parties {px). An award is final, subject to this, that 
the Court may remit the matters referred, or any of 
them, to the reconsideration of the arbitrators or 
umpire {y). 

An award on a submission may be enforced in the Enforcing 
same way as a judgment or order to the same effect («), 
and notwithstanding that the time for moving to set 
it aside has not expired {zz) ; but an' application for 
leave to enforce the award must first be made by 
means of an originating summons before a Master in 



award. 



(a) 52 & 53 Vict. c. 49, ». 6. 

(u!) Ibid. HS. 7, 19. (a?) Ibid. ». 11. 

(xx) Order lxiv. r. 14. 

(y) 52 & 53 Vict. c. 49, s. 10. («) Ibid. s. 12. 

(zz) Order xlh. r. 31a. 
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Chambers. The applicant must produce the original 
award and a duplicate thereof, together with an 
affidavit verifying both the original and duplicate. An 
order is then made, unless some good cause is shewn 
against it — e.g., that the award is uncertain, and 
execution may then be duly issued (a). If an award 
cannot be thus summarily enforced an action may in 
some cases be brought upon it. 



(a) Anoual Practice, (1897) 175, 176- 
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PAKT III. 

OF THE PRACTICE AS SPECIALLY OCOUREING IN 
THE CHANCERY DIYISION. 



INTEQPUOTORY. 

Before commencing this Part of the work, the student 
must be reminded of what has already been noticed (a) 
— viz., that the great principle running through the 
Judicature Acts is the unison as far as possible of Law 
and Equity. It was impossible to assimilate the 
practice altogether, because of the different kinds of 
cases coming under the cognisance of Common Law, on 
the one hand, and Chancery on the other; and had 
there been no such difference, there would have been 
no necessity for the marking out of the Court into 
Divisions. However, as far as possible — ^that is to 
say, in all those proceedings which are necessary to be 
taken equally in all the Divisions — the steps are the 
same ; and therefore in the present Part of this work, 
wherever this is so, and the matter has already been 
dealt with in Part IL, it is not again referred to, or at 
most passing reference only is made, without going 
again into explanation," as that would be useless 
repetition. On all such points, therefore, if the student 
has not become thoroughly conversant with them from 
his perusal of Part IL, he must refer back, and, as far 
as possible, references will be found given throughout 
to the prior pageg in which the subject is dealt with. 
Generally, it must be remembered that the practice is 

common to both Divisions. 

I 

(a) Ante, p. 9. 
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CHAPTER I. 

PROCEEDINGS TO THE FDRST HEARING AND JUDGMENT. 

Commenoing PfioCEEDiNGS are usually commeaced by action, the 
^^ first step in which is the writ of summons (b), but there 

are, in addition, certain special ways in which in some 
cases proceedings may be commenced — viz., by petition, 
motion, summons, and special case. These are, how- 
ever, dealt with subsequently in Chapter V. of this 
Assignment to Part (c). The Writ of summons must be marked with 
Judge? " tli6 name of one of the Judges of the Division to whom 
for the time being Chambers are attached, and it is 
then treated as assigned to that Judge. The plaintiff 
has not the right of selecting his Judge, but it is the 
duty of the officer issuing the writ to mark the same 
with the name of one of such Judges, to be ascertained 
Certificate in by rota. After assignment in this way every sub- 
prooeedingr^ sequent writ, summons, or proceeding relating to the 
administration of the same trust, or the winding up of 
the same company, or so connected therewith as to be 
conveniently dealt with by the same Judge, must when- 
ever practicable be marked by the proper officer with 
the name of such Judge. It is provided that the 
party or solicitor issuing or presenting such writ, sum- 
mons, or petition, shall, if there be to his knowledge 
such relation or connection, so certify, and such certifi- 
cate shall be countersigned by the Master (cc) to whom 
according to the distribution of business such cause or 
matter belongs (d). The Lord Chancellor has full 

(6) Ante, p. 43. (c) Post, pp. 254-278. 

(cc) Formerly Chief Clerk, see ante, p. 21. 
{d) Order v. r. 9. 
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power to transfer actions from one Judge to another Transfer to, or 
generally, or for the purposes of hearing or trial anotSf Judge, 
only (e), or for the disposal of any particular applica- 
tion (/) ; and any other Division may at the request 
or with the consent of any other Judge of this Division 
before whom a matter or cause is pending, hear such 
cause or matter or any application therein without aay 
transfer or consent of the parties (g). 

The course to be pursued in the event of the non- Effect of non- 
appearance of the defendant to the writ is usually appearance, 
utterly different from that in the Queen's Bench 
Division, dealt with in Part II. (h), though of course 
there may be cases in which it is not so ; that is to 
flay, in which the action is of such a kind that it could 
properly have been assigned to the Queen's Bench 
Division, had the plaintiff so chosen. It follows 
naturally that the practice should here be different, for 
the plaintiff is usually suing for something going far 
beyond a mere judgment by default — e.g., he may be 
seeking administration of some estate, with special in- 
quiries, the propriety of which the Court must consider. 

The effect, then, of non-appearance to the writ is 
this, that upon the plaintiff filLug a proper affidavit of 
service, and also (if the writ is not specially indorsed 
under Order III. Kule 6 (i) ), a statement of claim, the 
action proceeds in the same way as if the defendant 
had appeared (/ ) — that is to say, the plaintiff will go 
to a hearing, proceed afterwards in Chambers, and 
then to conclusion, as hereafter detailed, in just the 
same manner as if the defendant was before the Court, 
except that the truth of the allegations in the statement 



(e) Order xlix. rr. 1, 2. 

(/) Ibid. r. 4. {g) Ibid. r. 4a. 

(h) See ante, pp. 61-64. 

(i) See ante, pp. 45, 46. I would remind the student that in an 
action to recover a liquidated amount due on a trust, the writ may be 
specially indorsed. 

(j) Order xiu. i. 12. 
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of claim are taken to be admitted. Any pleading is ini 
the case of non-appearance filed in the Central Office, 
or in the district registry, as the case may be (]c). 

Order XIV. and If the defendant appears and the writ contains any 

trial without' Special indorsement under Order III. Eule 6, a sura- 

pieadings. mons may be taken out under Order XIV., but this is- 

rarely seen in the Chancery Division {t). So also the 

provisions as to proceeding to trial without pleadings 

equally apply to the Chancery Division (m). 

Pleadings. After appearance the pleadings then take place, and 

' the general rules to be observed, as to their delivery and 

otherwise, are the same as in an action in the Queen's 
Bench Division (pi) ; and here the only point necessary 
to specially notice, is the effect of the defendant making 
default in delivering his statement of defence. In the 
same way that the effect of non-appearance is different, 
as just stated, so the effect of this default in pleading; 
is usually entirely different from what it would be in 
the Queen's Bench Division, and for the same reasons. 
The result here is that the plaintiff may set down the 
action on motion for judgment so as to have the cause 
duly heard (o). If there are several defendants, and 
one only makes default, the plaintiff may either (if the 
cause of action is severable) set down the action at 
once on motion for judgment against him, or may pet 
it down' against him at the time when it is entered for 
trial, or set down on motion for judgment, against the 
other defendants {p). 

Motion for A motion for judgment is not treated as an ordinary 

motion (g), but it is set down in the Cause Book in the 



indgment. 



(it) Order xiii. c. 12 ; Order xxxt. r. 1. 

\l) As to Order xiv., see ante, pp. 66-68. 

(»») As to this, see ante, pp. 70, 71. 

(m) See ante, Part II. chap. iii. pp. 70-90. See specimen set of 
pleadings in an action in the Chancery Division, in Appendix II. hereto, 
post, pp. 315, 316. (o) Order xxvii. r. H. 

[p) Ibid. r. 12. (g) As to which see post, pp. 223, 224. 
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same way, and the same fee paid, as if notice of trial 
had been given. The notice should be served two 
clear days at least before the day named in it as the 
day when the motion will be made (?■), and the notice 
must be given before it can be entered for hearing, 
^his is the ordinary way of obtaining judgment in 
Chancery actions, except where it is otherwise pro- 
vided (s). 

Assuming that the plaintiff does not proceed by Notice of 
motion for judgment and that issue is joined, or the *" ' "■ 
action is one in which notice has been given of inten- 
tion to proceed to trial without pleadings, notice of 
trial is then given, the cause is entered for trial and 
in due course it comes on to be heard (i). As to the 
different modes of trial in the Queen's Bench Division 
and the rules governing the same, the student is re- 
ferred to Part II. chapter v. (w) ; but it is specially 
provided that causes or matters assigned by the 
Judicature Act, 1873, to the Chancery Division shall 
be tried by a Judge without a jury unless the Court No jury xm- 
or a Judge shall otherwise order (v), and the ordering ordered!"* ^ 
a jury is here a matter in the Judge's discretion (w). 
Notice of trial having been given the cause is duly 
entered for trial at the office of the registrars, whose 
duty it is to keep distinct lists of the causes and 
matters set down to be heard before each Judge of 
that Division (x). Where an order is made for trial Mode of 

» /-HI .. -ji • .1 • disposal of 

of a Chancery matter with a jury, the course is now jury cases. 
not for the trial to take place before the Chancery 
Judge, for this has been found inconvenient as tend- 
ing to block up the Court and prevent the regular 
routine of business, but such actions are tried in the 
county or place named in the statement of claim, or if 

(r) Parsons v. Earris, 6 CL. D. 694 ; 25 W. E. 410. 
(s) Order xl. r. 1. (t) See ante, pp. 132-136. 

(u) Ante, pp. 133, 134. (») Order xxxvi. r. 3. 

(w) Muston V. Tobin, 10 Ch. D. 558 ; Gardner v. Jay, "W. N. (1885) 
41 ; 33 W. E. 470 ; Sheppard v. Gihnore, 34 W. E. 179 ; 53 L. T. 625. 
(x) Order lxii. r. 17. 

N 
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no place is named they are placed in the list of action'3 
for trial in the County of Middlesex in exactly the 
same way as in the Queen's Bench Division (y). 

Eviden<!^e. The evidence at the hearing in this Division is 

sometimes taken by aflSdavit. The general rule as to 
evidence is that, in the absence of agreement between 
the parties, it is to be vivd voce unless otherwise 
ordered (2) ; but sometimes the parties agree that the 
evidence shall be by affidavit, according to the old 
practice in Chancery, as being under the circumstances 
the more convenient course. 



Procedure on 
agreement to 
take evidence 
by affidavit. 



Printing 
affidavits. 



The procedure when the parties have consented to 
the evidence at the hearing being by affidavit is as 
follows : Within fourteen days after the consent, or 
within such time as the parties may agree upon or a 
Judge in Chambers may allow, the plaintiff files his 
affidavits and delivers to the defendant or his solicitor 
a list thereof (a) ; the defendant has then fourteen 
days after delivery of such list, or such time as the 
parties may agree upon or a Judge in Chambers may 
allow, within which he files his affidavits in answer, 
and delivers a like list thereof to the plaintiff or his 
solicitor (6) ; and the plaintiff then, within seven days 
after the expiration of the last-mentioned fourteen 
days, or such other time as aforesaid, files affidavits in 
reply (if any), and delivers a list thereof to the defen- 
dant or his solicitor, and these last-mentioned affidavits 
must be confined to matters strictly in reply (c). 
When the evidence is taken by affidavit, such evi- 
dence must be printed, and the notice of trial is given 
at such time or times after the close of the evidence 



(i/) Warner v. Murdoch 4 Ch. D. 750 ; 46 L. J. Ch. 121. See as to 
the various circuits, and the arrangements for taking business thereat, 
ante, pp. 20, 21. 

(a) Order xxxvii. 1. 1. See ante, p. 140. 

(«) Order xxxviii. r. 2,'). 

(J) Ibid. r. 20. (p) Ibid. .. 27. 
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as in other cases is provided after the close of the 
pleadings (d). 

The witnesses who have thus made affidavits are Cross- 
liable to be cross-examined thereon. The usual coui-sfe suTJ2,ses*!" '" 
is this : within fourteen days after the expiration of 
the time limited for filing affidavits in reply, notice 
may be given by either party to his opponent to pro- 
duce any deponent at the trial for cross-examination, 
and if not produced his affidavit cannot be used as 
evidence without special leave, and the party requiring 
such production is not obliged in the first instance to 
pay the expenses of the witness attending at the 
trial (e). The party to whom the notice is given is 
often able to arrange with his witnesses to attend at 
the trial, but he is entitled also to compel their attend- 
ance in the same way as he might compel the attendance 
of a witness to be examined, that is to say, by sub- 
poena (/) in the ordinary way (g). In addition to 
this, the attendance of a witness for cross-examin- 
ation on his affidavit may be directly enforced by 
the party desiring to cross-examine, by means of a 
subpoena (h). 

In all causes or matters to which any infant or Consent as to 
person of unsound mind, whether so found by inquisi- Imm^hy 
tion or not, or person under any other disability is a p?raon under 
party, any consent as to the mode of taking evidence 
or as to any other procedure, if given with the sanction 
of the Court or a Judge by the next friend, guardian, 
committee, or other person acting on behalf of the 
person under disability, has the same force and effect 
as if such party were under no disability and had given 
such consent ; but no such consent by any committee 
of a lunatic is valid as between him and the lunatic. 



(d) Order xxsviii. r. 30. (e) Ibid. r. 28. 

(/) Ibid. r. 29. As to subpoenas, see ante, pp. 140, 141. 
(g) Ibid. r. 3. 
(A) Order xx.\vn i. 20 ; Connell v. Baker, 29 Ch. D. 711. 
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unleBS given with the sanction of the Lord Chancellor 
or Lords Justices sitting in Lunacy (i). 

Different parts Affidavits may be said to consist of four parts — 
avi . ^^^ ^j^ ^^^ title, consisting of the heading in the Court, 
the reference number, and the names of the parties (y)j 
(2) the name and description of the deponent ; (3) the 
body or contents ; and (4) the jurat, that is, a state- 
ment of the place where, and the date when, and 

Euiestobe before whom, sworn. Affidavits are made in the first 

observed in j- -j j • j. i. t. j 

framing person, divided into paragraphs, numbered consecu- 

affldaTits. tively, and each paragraph relating, as far as may be, 
to a distinct subject-matter, and they must be written 
or printed bookwise (k). They must state the de- 
scription and true place of abode of the deponent (I), 
Distinction be- and must be confined to such facts as the witness is 

tween affida- i i i. i . tit 

vitsnsedat able 01 his own knowledge to prove, except on inter- 
and on*"°^' locutory applications, when statements as to his belief, 
interlocutory yf{f}^ tjje grounds thereof, may be admitted fmV 

apphcatiODB. . '' ^ ' 

There must be indorsed on every affidavit a not& 
showing on whose behalf it is filed (n). 

Before whom Affidavits may be sworn in England before a Judge,. 

beswoni. District Registrar, Commissioner to administer oaths, 
or officer empowered under the Eules to administer 
oaths (o) ; and in Scotland, Ireland, the Channel 
Islands, or any colony or place abroad under British 
dominion, before any Judge, Court, notary public, or 
person lawfully authorised to administer oaths in such 
place ; or before any of her Majesty's consuls or vice- 

(i) Order xvi. r. 21. 

(j) If there is more than one plaintiff or defendant, it is sufficient to 
state the full name of the first plaintiff or defendant respectively, and 
that there are other plaintifls or defendants as the case may be, and the 
costs occasioned by any unnecessary prolixity in any such title are to be 
disallowed by the taxing officer. Order xxxvni. r. 2. 

(7c) Order xxxviii. r. 7. 

h) Ibid. r. 8. 

(m) Ibid. r. 3. This includes secondary evidence. {Spencer v. Bailey, 
93 L. T. Newspaper, 223 ; Law Students' Jl. Aug. 1892, p. 178). 

(n) Order xxxviii. r. 10. 

(0) Ibid. r. 4. 
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consuls in any foreign part out of Her Majesty's 
dominions (p). 

The cost of every affidavit which unnecessarily sets Costs of 
forth matters of hearsay or argumentative matter, or Ser ta 
copies of or extracts from documents, are to be paid »fi'*»'"ts. 
by the party filing the same (q). Any scandalous 
matter may be ordered to be struck out of any affidavit 
with costs as between solicitor and client (r). 

Where any affidavit is sworn by any person who illiterate or 
appears to the officer taking the affidavit to be illiterate ^""d'J^P™^''*- 
or blind, he must certify in the jurat that it was read 
in his presence to the deponent, who seemed perfectly 
to understand it, and made his signature in the presence 
of such officer (s). An affidavit cannot be sworn before Solicitor can- 
the solicitor acting for the party on whose behalf the owaTe^t!''* 
affidavit is to be used,, or his partner, or clerk, or 
before that solicitor's agent, or his partner, or clerk (t). 

Strictly to entitle a person to read an affidavit, it Rpadiug 
must have been made in the particular cause or matter ; ^aaothe?** 
but an affidavit made in another cause or matter may, action. 
saving all just exceptions, be read on ex pcm-te applica- 
tions by leave of the Court or a Judge to be obtained 
at the time of making any such application, and in any 
other case upon the party desiring to use such evidence 
giving two days' previous notice to the other parties of Two days 
his intention to read such evidence, and no order is °"'"'®- 
necessary (?(). For these provisions to apply it is 
necessary for the action to be between the same parties, 
or their privies, or the persons they represent, and the 
issue must be exactly the same (uu). 



{j)) diiler Nxxviii. r. G. Cooke v. IFV%, 25 Ch. D. 769 ; 53 L. J. 
Ch. o9'2 ; 32 "\V. R. 379. (?) Order xxxviii. r. 3. 

(/•) Ibid. 1. 11. (s) Ibid. r. 13. (<j Ibid. rr. 16, 17. 

{«) Order xxxvii. r. 3. Moggridge v. Hall, 13 Ch. i). 380; 28 
W. K. 4S7. 

(i«i) I'rhiting, <lc., Co. v. Druckcr (1894), 2 Q. B. 801 ; 64 L. J. Q. B. 
58; 71 L. T. 172. 
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tr sing evidence With regard to evidence to be used at the trial, it is 
before issue provided that no affidavit or deposition filed or made 
joined. before issue joined shall without special leave be re- 

ceived at the hearing, unless within one month after 
issue joined notice in writing shall have been given 
by the party intending to use the same to the opposite 
ETidenee used party of such his intention (v). All evidence, however, 
be used^fter- taken at the hearing or trial may without any special 
notice or leave be used in any subsequent proceedings 
in the same cause or matter (w) 



wards. 



Procedure at To return — notice of trial having been given, the 
eanog- cause Set down, and the briefs prepared and delivered, 

the action in due course comes on to be heard. At the 
hearing the leading counsel for the plaintiff usually 
opens and goes into the case, and is followed by his 
junior, then in like manner the respective senior and 
junior counsel for the defendant are heard, the plaintiff's 
leading counsel replies, and the Judge then proceeds 
to give judgment (x). This judgment, in most cases, 
does not dispose of the action altogether, but directs 
certain accounts and inquiries to be taken and made, 
which are proceeded with as hereafter explained (y), 
and the action is afterwards ultimately disposed of in 
the way also hereafter detailed (z). 

Drawing up The judgment pronounced by the Court has to be 

drawn up, the procedure being as follows : The 
solicitor having the carriage of the proceedings (usually 
the plaintiff's solicitor) leaves his counsel's brief and 
any other necessary papers with the Registrar .(a), who 
was that day attending in the particular Court, but 
the order may be thus bespoken by any party, and if 
not bespoken within seven days after the judgment 



(v) Oi'der xxxvii. r. 24. (w) Ibid. r. 25. 

{x) Si'O also hereon, ante, pp. 144, 145. 

(y) Post, ch. ii. pp. 203-221. See . form of such a judgment in 
Appendix II. liereto, post, p. 317. 
(z) Piist, cli. iv. p. 242. 
(a) As to this officer, see ante, p. 24. 
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or order is pronounced or finally disposed of by the 
Court or a Judge, the Eegistrar may decline to draw- 
it up without leave of the Court or a Judge. The 
Registrar prepares a draft of the proper order, and the 
plaintiff's solicitor gives one clear day's notice at least to Notice to 
the other parties of an appointment before the Regis- ^^*''®' 
trar to settle it, which notice may be served through the 
post. The solicitors of the other parties procure from the 
Registrar's clerk copies of the draft order, and attend 
the appointment in the Registrar's Chambers, produce 
their counsel's briefs, and any other necessary papers, 
and the Registrar then, in their presence, settles the 
judgment. If any party is not satisfied that it carries Motion to vary 
out the true order of the Court, he can bring it before "'""'"s. 
the Court on a motion to vary the minutes. After it 
is finally settled it is engrossed, and notice of a further Notice to pass. 
appointment given to pass it, which is usually a merely 
formal appointment at which the different solicitors 
examine the engrossment of the judgment, and see 
there are no inaccuracies in it, and approve it. If 
any dispute, however, should arise, recourse may be 
again had to the Registrar. The judgment being 
passed, it is stamped and filed, and a duplicate is EnteriBg 
delivered to the solicitor having the carriage of the J""*?™™*- 
proceedings (aa). Orders which are to be acted, upon 
by the Paymaster require to be printed, or, in cases in 
which printed forms can be used, may be partly in print 
and partly in writing (6). 

We have now, so far, gone through the details of an Friendly 
ordinary action in this Division, taking it that it is a *''"°°^- 
contested action ; but many Chancery ^ctions are of a 
friendly nature, being more of an administrative than 
of a contentious character ; or although there may at 
some subsequent period be contention, yet not at this 
stage. For instance, in an administration suit by a 



(aa) Order lxii. r. 1. 

(b) See generally hereon. Order lxii., and Supreme Court Funds 
Bules, 1894, r. 23. 
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residuary legatee under a will, he is, if it is a proper 
case for the Court's interference (c), entitled as a matter 
of course as against the executor, to a judgment 
directing the usual accounts and inquiries, and there is 
nothing therefore for the defendant, the executor, to 
oppose at this stage, although subsequently in Chambers 
there may be many contentious points, and there may 
also be matters to be determined at the final hearing on 
further consideration. In such cases as this the action 
is brought on by motion for judgment, and provided 
also that the case involves no question of difficulty, 
and is not likely to take up much time in argument, a 
specially speedy method of getting a judgment exists — 
Short cause, viz., by having the cause heard as a short cause. 

Minutes to be If it is desired that a cause shall be heard " Short " 

prepared. ^-^^ practic,e is for the plaintiff's solicitor to prepare 

minutes (which are usually settled by his counsel) 

of what judgment he proposes the Court shall be 

asked to pronounce on the hearing of the motion 

for judgment, and to submit them to the defendant's 

solicitor, and they are then usually considered and 

settled by his counsel. These minutes being agreed upon 

between the parties, the plaintiff's solicitor gets from 

Certificate that his junior counsel a certificate that the cause is one fit 

heard short, to be heard short (d). The cause being set down to be 

heard and marked " Short," it comes on very speedily, 

being placed in the paper on the first , available short 

cause day, there being a special day appropriated by 

(c) It must be a proper case, for it is not obligatory on the Court to 
make an order for administration if the questions between the parties can 
properly be determined without it (Order lv. i-. 10) ; and this is so even 
although the plaintiff is an infant. {Jones v. Blake, 29 Ch. D. 913 ; 33 
W. R. 886.) Besides this, to save the expense of administration by the 
Court where it may perhaps be avoided, provision has been made under 
which, on any application for administration or execution of trusts, the 
application may be ordered to stand over so that accounts may be 
rendered, or an order for administration may be made with a proviso 
that no proceedings are to be taken thereunder without leave of the 
Judge in person. (Order lv. r. 10a. ) 

(a) The rule in practice is that the cause should be one which will 
not occupy more than about ten minutes of ths Court's time. No fee is 
paid to counsel for a certificate thai the cause is fit to be heard " Short." 
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each Judge in every week for the hearing of short 
causes (e), and judgment is thus obtained in a very 
short space of time, whereas, but for this special mode of 
procedure, months would probably elapse. The judg- 
ment being pronounced, it is drawn up as before 
mentioned (/). No evidence is received on the hearing 
of a cause short, the plaintiff is simply entitled to 
judgment on the admissions in the pleadings (cf). 

The judgment being thus in existence, whether from ProWuce, 
an ordinary hearing on notice of trial or on motion for af'e'-iidgment. 
judgment, or from a hearing as a short cause, the next 
subject to be considered is that of the proceedings 
thereunder in Chambers, which is dealt with in the 
next chapter. 

It may be convenient here to notice one particular Action to 

kind of action in which there are no proceedings in ffimony? 

Chambers, and which indeed is not set down for 

trial (li), and that is an action to perpetuate testimony, 

a procedure which, though of rare practical occurrence, 

is by no means obsolete, and which is now entirely 

regulated by the rules of 1883 (i). It is an action What it is. 

brought by a person who alleges that he will at a future 

day be entitled to some estate, property, honour, title, 

dignity, or office, and it asks that the evidence may be 

taken and preserved (/). It must be shewn that it is 

necessary to so perpetuate testimony (Tc), and to entitle As to after- 
wards using 
the evidence. 

(e) Before a short cause comes on to be heard certain necessary papers 
jnust be left with the Judge's secretary — viz., a set of the pleadings, if 
any, and if not, a copy of the writ, and also two copies of the proposed 
minutes of judgment. 

(/) Ante, p. 198. The details of practice given above only apply to 
ithe Chancery Division. As to Short Causes in the Queen's Bench 
Division, see ante, pp. 69, 136. 

(g) Smith v. Buchan, 36 W. E. 631. See generally as to Short 
■Causes notes to Order xl. r. 1, in Annual Practice, (1897) 791. 

{h) Except perhaps upon the question of costs, post, p. 202. 

(i) Order xxxvii. rr. 35-38. The statute 5 & 6 Vict. c. 69, which 
formerly chiefly governed the subject, was repealed by the Statute Law 
Eevision Act, 1883 (46 & i7 Vict. c. 49). 

{j) Order xxxvii. r. 35. 

ik) Earl Spencer v. Peek, L. R. 3 Eq. 415. 
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the party afterwards to use evidence so taken lie must 
(unless the other party consents) shew that the deponenfc 
is dead or beyond the jurisdiction of the Court, or 
unable, from, sickness or other infirmity, to attend the 
When the trial (l). If the Crown has any interest in the matter 
Sterested iu respect of which it is sought to preserve the 
Gen°eraiDiade e^i^eiice, the Attorney-General should be made a 
a party. party to the action to perpetuate testimony, otherwise 

an objection to the reception of the evidence may be- 
made on the ground that the Crown was not a party 
to the action (m). The costs of an action to per- 
petuate testimony are, as in other actions, in the dis- 
cretion of the Judge (w), and it would seem that, 
unless the defendant will consent to the costs being 
dealt with on an interlocutory application, the plaintifi 
is entitled to bring the action to trial for the purpose 
of determining the question of costs (o). It may, how- 
ever, be stated -that the usual rule is that the plaintifB 
pays the costs of such an action, unless the defendant 
has taken advantage of the proceedings to perpetuate 
evidence on his own behalf, when each party pays his 
own costs. 



(I) Order xxxvii. i. 18. 

(m) Ibid. 1. 36. 

(m) Order lxv. r. 1. See ante, p. 171. 

(o) Daniel's Oh. Pr. 6th ed. 1515. 
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CHAPTER II. (a) 

PROCEEDINGS IN CHAMBERS UNDER THE JUDGMENT. 

The first step toward proceeding in Chambers under a Carrying 
judgment or order directing accounts and inquiries to j?ha^™Vrnd 
be taten and made, is for the plaintiff's solicitor to summons to 
make a copy of the judgment or order, certifying on it thereon. 
that it is a true copy, and then carry the same into 
the Judge's Chambers, and at the same time lodge 
there a note stating the names of the solicitors for all 
parties, and for which of the parties such solicitors are 
respectively concerned (&). He then takes out a sum- 
mons to proceed on the judgment or order, and serves 
the same upon the other solicitor or solicitors in the 
action. If he does not do this within ten days after 
the passing and entering of the judgment, any other 
party to the cause or matter may do so (c). 

At the return of the summons the solicitors attend Service of 
before the proper Master (d), in the Judge's Chambers, j'ud^ent. 
who should first satisfy himself that he has all neces- 
sary parties (e) before him or that they have all been , 
served with notice of the judgment (/), and if not he 

(a) On the subject of this chapter generally, and on any points occur- 
ring in it as to whiph no reference is given, acd on which the student is 
desirous of further information, he is referred to Order lv., and the notes 
thereunder in the Annual Practice, (1897) 991-1037. 

(h) Order i.v. r. 28. 

(c) Ibid. rr. 30, 32. 

(d) As to this officer (formerly styled Chief Cleik), see ante, pp. 23, 24. 

(e) It may be mentioned that in a cause or matter to execute the 
trusts of a will, it is not necessary to make the heir-at-law a party, but 
the plaintiff is at liberty to make the heir-at-law a party when he desires 
to have the will established against him. Order xvi. r. 45. 

(/) Order xvi. r. 40. Order lv. r. 33. 
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What pro- 
ceedings can 
be taken 
before this. 



Effect of 
servioe of 
notice of 
judgment. 



How served. 



Servioe on 
infants. 



should direct them to be so served, and until after this 
is done . he cannot proceed except to the extent of 
giving directions for insertion of advertisements for 
creditors, and for leaving accounts in Chambers, it 
being provided that the adjudication on creditors' 
claims, and the accounts, are not to be proceeded with, 
and no other proceeding is to be taken except for the 
purpose of ascertaining the parties to be served, until 
all necessary parties have been served and are bound 
by the proceedings, or service shall have been dis- 
pensed with, and until direction , shall have been given 
as to the parties who are to attend on the proceed- 
ings (g). Thus, in administration suits, the action 
may be brought by one of several residuary legatees, 
though of course the others have equal rights with 
him, and here it would be necessary to serve them all 
with notice of the judgment. Also in most cases of 
administration, and execution of trusts, it is not 
necessary to make all persons interested parties to the 
proceedings (h), but they are afterwards served with 
notice of the judgment. After all persons interested 
have been thus served, they are bound by the pro- 
ceedings, as if they had been originally made parties, 
and are at liberty to attend the proceedings, and may 
within one month after service, or in case of service 
out of the jurisdiction within such time as the Judge 
may direct, apply to the Court or a Judge to dis- 
charge, vary, or add to the judgment or order (i). The 
service is effected by giving the party a written notice 
setting out the judgment, and on it is indorsed a 
memorandum that he will become bound by it, but 
may apply to vary it within a month, and that he may 
enter an appearance and attend the proceedings (/). 
If the party to be served is an infant or person of 
unsound mind not so found by inquisition, service on 



(o) Order XVI. r. 40; Order lv. i. 36. 
(A) Order xvi. rr. 33-39. 
ij) Ibid. rr. 42, 43. 



(t) Ibid. ,. 40. 
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such person is effected in the same way as has been 
pointed out with regard to a writ of summons (k). 

No person served with notice of a judgment need Appearance of 
obtain an order for liberty to attend proceedings, but is wllh'uotfoe^i 
at liberty to attend them upon entering an appearance ]"<Is°ient. 
in the Central" Office in the same way as if he were a 
defendant (l) ; and the Judge may (if he thinks fit) 
require a guardian ad litem to be appointed for any 
infant, or person of unsound mind not so found by 
inquisition, who has been served with notice of judg- 
ment (m). It does not, however, follow that every 
person served has a right to attend proceedings at the 
expense of the particular estate or fund in question, for 
with regard to any party's attendance generally — and 
this applies not merely to parties attending proceedings 
but to original parties also — it is provided that where Classification 
the Judge considers the interests of the parties can be °' ^'^' 
classified, he may require the parties constituting each 
or any class, to be represented by the same solicitor, 
and he may direct what parties may attend all or any 
part of the proceedings; and where the parties constitut- 
ing any class cannot agree upon the solicitor to represent 
them, the Judge may nominate a solicitor to so act, and 
where any one of the parties constituting such class 
declines to authorize the solicitor so nominated to act 
for him, and insists upon being represented by a 
different solicitor, such party shall personally pay the 
costs of his own solicitor of and relating to the proceed- 
ings before the Judge with respect to which such 
nomination shall have been made, and all such further 
costs as shall be occasioned to any of the parties by 
bis being thus represented separately (?i). If no such Summons for 

,.„,. Ill J •£ leave to atteod 

classification order has been made, or it any person was proceedings. 
served with notice of judgment after the making of a 

classification order, any person ^o served should, if he 

j_ .^ J 

{Ic) Order xvi. r. 44 ; ante, p. 48. 

(I) Ibid. r. 41, ante, pp. 55, 56. 

(m) Order lv. r. 27. ' (n) Ibid. r. 40. 
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desires to attend at the expense of the estate or fund, 
take out a summons ^or that purpose, when an order 
may be made if it appears proper (o). 

DiapenBing Where upon the hearing of the summons to proceed 

notice of it appears to the Judge that by reason of absence or 
judgment. f^j, Q^jjej. guflScient cause, the service of the notice of 
the judgment or order upon any party cannot be made, 
or ought to be dispensed with, the Judge may, if he 
thinks fit, wholly dispense with such service, or may 
at his discretion order any substituted service, or notice, 
by advertisement or otherwise, in lieu of such service (^j), 
and in such a case the Judge in person may, if he 
thinks fit, order that the persons as to whom service is 
dispensed with, shall be bound as if served, and they 
shall be bound accordingly, except where the judgment 
or order has been obtained by fraud or non-disclosure 
of material facts (q). 

Power to In addition to this it is also provided that in any 

to represent case in which the rights of an heir, or customary heir, 
absent parties, ^j. ^j^^ jj^^^ q£ ^^^^ ^^ ^ ^.j^^gg^ gj^^^jj depend upon the 

construction of an instrument, or are in any way 
involved, and it shall not be known or shall be diflScnlt 
to ascertain who they are, and to save expense it is 
nevertheless convenient at once to determine the 
matter, the Court or a Judge may appoint some one 
or more persons to represent any such persons, and the 
judgment shall then be fully binding (r). 

Procedure Furthermore, it is convenient to here notice as to 

rumerons parties to proceedings in the Chancery Division, that it 

parties. is provided that where there are numerous persons 

having the same interest, one or more of such persons 

may sue or be sued, or may be authorized by the 

Court or a Judge to defend on behalf or for the 



(o) Order lv. r. 52. {p) Ibid. r. 35. 

(7) Ibid. r. 35a. (r) Order xvi. i'. 32. 
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benefit of all persons so interested (s). And wkere in Compromise 
proceedings afiecting a trust, a compromise is proposed, paAies""^ ° 
and some of tbe persons interested are not parties, but iitereste'J- 
there are other persons iu the same interest before the 
Court and assenting to the compromise, the Court or a 
Judge if satisfied that the compromise will be for the 
benefit of the absent persons, and that to require 
service on such persons would cause unreasonable 
expense or delay, may approve the compromise, and 
order that the same shall be binding on the absent 
persons, and they shall be bound accordingly, except 
where the order may have been obtained by fraud or 
non-disclosure of material facts (t). 

The matter of parties having thus received the Directions 
attention of the Master, he next gives directions as to fimmons to 
the manner in which, and by whom, each of the accounts P^^sed. 
and inquiries is to be prosecuted, the evidence to be 
adduced in support thereof, the time within which 
accounts are to be brought in and inquiries answered, 
and generally he gives all necessary directions, and 
appoints a day for further attendance before him. To 
properly understand these proceedings in Chambers, 
however, it will be best to take as an instance one 
particular kind of action and follow it throughout, — 
say an ordinary administration action against an 
executor or administrator (w). In noticing the main 
points in this one instance, the student must bear in 
mind that although it is but an instance, yet it shews 
the general details of the working out of a judgment 
in Chambers in any case, the only practical distinction 
being that difierent kinds of cases involve diiferent 



(s) Order xvi. r. 9. This rule onlv extends to persons having or 
claiming some beneficial proprietary right which they are asaerting or 
defending. ( Temperton v. MutseU, (1893) 1 Q. B. 435 ; 62 L. J. Q. B. 
412 ; 68 L. T. 425.) 

{t) Ibid. r. 9a. 

(ti) In the Appendix II. hereto, post, p. 317, is given a form of an 
administration judgment or order containing the most usual accounts iind 
inquiries in an ordinary administration action. 



208 



PEOCEEDINGS IN CHAMBERS UNDER THE JUDGMENT. 



accounts and inquiries, and to particularize individual 
cases is beyond the scope and object of the present 
work. If the student understands one case thoroughly 
that is sufficient, for the general practice is always the^ 
same (v). 

Instance of an To take, then, the instance of an ordinary adminis- 
acWon"™'°" tration action just mentioned. At the return of the 
summons to proceed, the Master directs the plaintifiTa 
solicitor to insert an advertisement in certain news- 
papers, for creditors to come in and prove their claims. 
This advertisement is always directed to be inserted 
Advertisement oncB in the London Gazette, and usually twice in The- 
or oie 1 ors. j'imes and some one other chief London morning daily 
newspaper, and if a country case, also twice in two 
local papers (w). 



Questions of 
pedigree. 



Accounts. 



If there is any question of pedigree involved, adver- 
tisements may also be directed to be inserted (x), and 
the Master directs the plaintiff, or any other party whO' 
may have better knowledge of the matter, to bring in 
evidence thereon by a certain day, and he also directs 
the accounts of the defendants, the personal repre- 
sentatives, to be brought in duly verified by affidavit, 
and any other necessary facts to be proved by affidavits 
to be filed by a certain day. 



Carrying out The- next thing is for the respective solicitors tO' 
directions. proceed to carry out the directions given by the Master, 



(i>) "With regard to administration proceedings it may be noticed tliat 
it has been decided that where a testator domiciled in Scotland dies 
possessed of personal estate situate partly in Scotland and partly in 
England, and having by a will made in Scotch form appointed persons 
executors and trustees, some of whom reside in England and some in 
Scotland, a legatee residing in England is entitled to judgment here for 
unlimited administration of the estate, unless proceedings are already 
pending in the Scotch Court for sdministration (Ewing v. Orr-Ewinq. 
9 App. Cap. 34 ; 53 L. J. Ch. 435 ; 32 "W. K. 573). 

(w) Order lv. rr. 44-48. Where the personal 
already issued advertisements under 22 & 23 Vict, c, 
advertisements are generally directed to be issued. 

(a) Order lv. r. 44. 



representative has- 
35, s. 29, no further 
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SO as to be ready to proceed at the appointment which 
has been given for further attendance before him. The 
plaintiff's solicitor prepares and signs the advertise- Preparing and 
ment for creditors to come in and prove their claims, iZerUsement 
which is then inserted in the various papers as directed, *°'^ creditors. 
and no signature by the Master is necessary as is the 
case with regard to advertisements for other claimants, 
e.g., next of kin {y). This advertisement for creditors 
is in an established form (a), and requires all claims to 
be sent in by a certain day (usually within one month) 
to the solicitor for the defendants, the personal repre- 
sentatives. It also names a day for all claimants to Appointment 
appear before the Master, which is called an appoint- on dS.*'" 
ment to adjudicate on claims ; yet no creditor need 
make any afSdavit in support of his claim, or attend 
the appointment except to produce his security, unless 
he is served with a notice requiring him to do so (a), 
but an affidavit is made by the personal representative Affidavit of 
or his solicitor or both (6) seven days prior to the °'*™''" 
appointment to adjudicate on claims, stating what 
claims have been sent in, and which it is considered 
should be admitted and which not, and the reasons 
for this. Then, if necessary, directions may be given 
for any persons claiming to be creditors to prove their 
debts strictly, and the appointment to adjudicate on 
claims may be adjourned for this purpose, and such 
creditors must have seven days' notice of the time to 
which the appointment has been adjourned, service of 
such notice through the post directed to the address 
given in the claim, or the address of the solicitor 
mentioned in the claim (if any), being sufficient. If no Affidavit of no 
claims have been sent in under the advertisement, an 
affidavit of no claims is made (c). 

A creditor who is required to prove his claim does Proof ^j 

creditor of his 

claim, 
(y) Order LV. rr. 46, 46a. 

(s) Ibid. I. 47, and forms 2 and 3 in Appendix L. to Eules of 1883. 
(a) Order LV. n\ 49, 50. 

(6) See form in Appendix II. hereto, post, p. 318. 
(c) Order lv. rr. 52-56, 61. 
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Costs of prov- 
iug claim. 



Interest. 



Proving debt 
after proper 
time. 



Creditor may 
be ordered to 
pay costs. 



SO by affidavit in the ordinary way ; he is not, however, 
required to take an office copy, but the person who 
examines the claim takes the office copy(c^). A 
deponent may be cross examined on an affidavit in 
support of a claim (e), and his attendance for that 
purpose may be enforced by sulpcena (/). This 
examination usually takes place before one of the 
Examiners of the Court, though it may be before the 
Master (ff). If the creditor establishes his claim an 
amount for his costs of proving it is usually fixed by 
the Master, but the costs may be directed to be taxed, 
and the amount of the costs is added to the debt 
established (^). There is also added to the debt 
interest thereon at such rate (if any) as the party may 
be entitled to, and in other cases at 4 per cent, per 
annum calculated from the date of the administration 
judgment or order ; and any creditor whose debt does 
not carry interest gets his 4 per cent, interest if suffi- 
cient assets remain after satisfying the costs of the 
cause or matter, the debts established, and the interest 
on such debts as by law carry interest (/i). After the 
time fixed by the advertisement no claims are received, 
except by special leave on application made by sum- 
mons, and then upon such terms and conditions as to 
costs and otherwise as the Judge thinks fit(i). If a 
creditor fails in his claim he may be ordered to pay 
costs, but it seems a special summons must be taken 
out for that purpose (J). 



Attendance on 
claims. 



In any cause or matter for the administration of the 
estate of a deceased person, no party to the cause other 
than the executor or administrator is, unless by leave of 
the Court or a Judge, entitled to appear either in Court 
or in Chambers on the claim of any person not a party 



{d) Order lv. r. 48. 

(e) Cast V, Poyser, 2 Sm. & G. 269. 

(/) Order xx.xvii. r. 20. {ff) See ante, p. 24. 

(g) Order i.v. r. 58. {li) Ibid. rr. 62, 63. 

(i) Ibid. r. 67. 

(j) Notes to Order lv. r. 58 in Annual Practice, (1897) 1029. 
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to the cause, against the estate of the deceased in re- 
spect of any debt or liability. The Court or a Judge 
may direct any other party to the cause to appear 
either in addition to or in the place of the executor or 
administrator, upon such terms as to costs or otherwise 
as they or he shall think fit(/i;). 

If, as srfggested in our instance, there is any point as Proceedings 
to pedigree, an affidavit is made by the plaintiff, or rfp^edllree"' 
some person conversant with the facts, proving any 
marriages, births, and deaths necessary under the cir- 
cumstances to be proved. The affidavit should have 
exhibited to it the certificates of the respective mar- 
riages, births, and deaths ; and, in addition to this, for 
the sake of convenience, it is usual to prepare and carry 
into Chambers a pedigree which shews at a glance the 
position as proved by the affidavits. At the adjourned 
appointment before the Master, the affidavits, &c., are 
considered, and what is proved duly noted down by him. 
It may be that he is satisfied that the evidence adduced 
properly answers the inquiry, or it may be that he 
directs some further evidence to be obtained, or adver- Advertiee- 
tisements to be inserted for next of kin, in which case S™in. °' °^'' 
the appointment is then adjourned, and so on, from time 
to time, until he is satisfied. 

Any person claiming unsuccessfully as next of kin Costs on 
or heir-at-law may in the Judge's discretion be ordered regSdsTny*^ 
to pay costs occasioned by his claim (l). Generally particular 
with regard to costs on claims made in a Chancery suit, 
it is provided that the costs occasioned by any unsuc- 
cessful claim, or unsuccessful resistance to any claim, to 
any property shall not be paid out of the estate unless 
the Judge shall otherwise direct (m), and that the costs 
of inquiries to ascertain the person entitled to any legacy, 



(k) Order xvi. r. 47. 
(l) Knight y. Gardner, 57 L. T. 238. 
(m) Order i.xv. i. 14a. 
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money, or share, or otherwise incurred in relation thereto, 
shall be paid out of such legacy, money, or share, unless 
the Judge shall otherwise direct (n). 



Affidavit by 
personal 
representa- 
tives on 
accounts and 
inquiries. 



Lodging 
affidavit and 
accounts at 
chambers. 



Then as to accounts — these are duly prepared by the 
solicitor of the personal representatives. They must 
be in proper form, the items on each side being num- 
bered consecutively, and they are then exhibited to an 
affidavit by the personal representatives verifying 
them (o) ; and in addition, the affidavit, to satisfy other 
requirements of the judgment, ordinarily states the 
amount of the deceased's funeral expenses, and gives in 
two schedules statements of what his estate consisted at 
the time of his decease, and of what it consists at that 
time. The accounts are lodged in the Judge's Cham- 
bers, and then, together with the affidavit {p) verify- 
ing them, are laid before the Master at the appoint- 
ment which has been given before him. The aflBdavit 
at once answers any inquiry in the judgment of what 
the funeral expenses amounted to, of what the estate 
consisted at the deceased's death, and of what it con- 
sists then ; and the Master having seen that the affi- 
davit and accounts are in proper form refers the latter 
to one of his junior clerks for the purpose of the items 
therein being vouched. 



Vouching 
accounts. 



The plaintiff's solicitor then obtains an appointment 
before the proper official in the Judge's Chambers, being 
a clerk under the Master, to vouch the accounts. 
At the day appointed the solicitors attend, and the 
solicitor for the personal representatives proceeds to 
vouch by producing all necessary vouchers, such as 
receipts, &c. Where any item of payment is under 
forty shillings, no voucher is required unless specially 
insisted on by the other side, the oath of the account- 
ing party being considered sufficient {q). Special 



\n) Order lxv. r. 14b. (o) Order xxxiii r. 4. 

(p) See a fonu in Appendix II. hereto, post, p. 319. 
(g) Daniel's Ch. Pr. 6th ed. 1051. 
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directions may be given by the Court or a Judge as to 
the mode in which accounts are to be taken and 
vouched, and generally with regard to them (r) ; and in 
particular it is provided that it may be directed that 
the vouchers shall be produced at the office of the 
solicitor of the accounting party, or at any other con- 
venient place, and that only such items as may be 
contested or surcharged shall be dealt with in 
chambers (s). 

Any party who is dissatisfied with the accounts may Surcharging 
enter into evidence to shew that certain moneys have ^^^ falsifying. 
been received which are not accounted for, which is 
called surcharging ; or that certain items of payment 
are wrongly inserted, which is called falsifying. The 
official at the appointment, or any adjournment there- 
of, disposes of the accounts as far as he is able ; and 
if there are then any items not properly vouched, or 
the propriety of which is objected to, he queries the 
same for the Master. On any such queries an appoint- Queries on 
ment is obtained before the Master, and he considers *'='=°™'^- 
the same and disposes of them (t). 

The Judge in Chambers may, in such way as he Assistance of 
thinks fit, obtain the assistance of accountants, mer- *^^^^ ^' 
chants, engineers, actuaries, and other scientific persons, 
the better to enable any matter at once to be deter- 
mined, and he may act upon the certificate of any such 
person (u). 

Taking it, then, that the accounts are disposed of. Master's 

and all inquiries directed by the judgment duly 

answered, the next step is the preparation of the 

Certificate, which is a document whereby the Master 

specifically states or certifies to the Court the result of 

the accounts and inquiries that have been referred to 

» 

(r) Order xxxm. r. 3.. (s) Ibid. r. 4a. 

(t) See generally as to accounts, Order xxxiii. 

{u) Order lv. r. 19. Ee Hutchinson, W. N. (1884) 35 ; 32 W. R. 392. 
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Adjourning 
for certificate. 



him (v). The Master being satisfied that everything 
necessary has been done, on being requested so to do, 
adjourns the proceedings for the certificate. The 
parties' solicitors then leave with one of the ofiBcials (a 
clerk under the Master) at Chambers, whose duty it is 
to prepare certificates, all necessary documents, such as 
office copies of aflSdavits, &c., and from these docu- 
ments and the notes of the proceedings in Chambers, 
this ofiicial prepares the draft certificate. However, 
the Judge may direct the solicitor of one of the parties 
to prepare the draft certificate (i<'). 



Settling 
certificate. 



Taking 
opinion of 
Judge. 



The draft Certificate being prepared, an appointment 
is obtained before the proper ofiicial (a clerk under the 
Master) to settle it, and no summons is necessary for this 
purpose. The solicitors then attend ; the certificate is 
gone carefully through, and any queries on it disposed of 
as far as possible, either at this appointment or any ad- 
journment that may be necessary, and an appointment 
is then obtained before the Master, who finally goes 
through it and disposes of any queries that may yet 
remain ; and any party may, before the proceedings 
before the Master are concluded, take the opinion of 
the Judge upon any matter arising in the course of the 
proceedings, which is done by requesting the Master 
to adjourn the matter to the Judge (x). The certifi- 
cate is ultimately engrossed and signed by the Master 
and is then complete, no signature by the Judge being 
necessary, and it is then filed (y). 



Certifying 
legacies and 
interest 
thereon. 



In all actions for the administration of a testator's 



(jj) Order lv. r. 65. {w) Ibid. rr. 66-68. 

(x) Order lv. r. 69. This applies to all proceedings in the Chancery 
Cbamhevs, and the generally established practice is that an adjournment 
to the Judge must be asked for at the time of the decision of the Master 
on any matter, or else time must be asked for the party to consider 
whether he will go to the Judge. It appears, however, though this is 
the practice, that it is the absolute' right of a suitor to go to the Judgei 
himself at the risk of costs, at any time before a Master's order or 
certificate is completed [Seott v. Homer, 60 L. J. Ch. 238 ; 63 L. T. 618). 

(y) Order lix. rr 65, 70. 
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estate, there is an inquiry in the judgment as to legacies. 
This inquiry is of course answered by reference to the 
probate of the will; and in the Master's certificate 
(which amongst other things certifies the legacies), 
assuming the estate to be solvent, interest is computed 
and certified thereon after the rate of 4 per cent, per 
annum from the end of one year after the testator's 
death unless otherwise ordered, or unless any other time 
of payment or rate of interest is directed by the will, 
and in that case according to the will (2). 

But notwithstanding the Master's certificate is thus Application tp 
made and filed, there is yet a course open to a party Se™'*' 
dissatisfied in any respect with it — viz., to take out a 
summons (a) to vary it, which must be done within 
eight days after the filing, and if the application is not 
made within that time, the certificate is binding on all wimn certi- 
parties, unless indeed by special leave the matters are "* ® '" ™°- 
reopened, a course which will only be allowed on some 
very strong case being made out (h). On the return 
of the summons to vary, it is not usually dealt with in 
Chambers, but is adjourned into Court ; and as the 
cause will now be, usually, about to come on for final 
hearing on further consideration, it is generally ad- 
journed to come on at the same time, so that it in fact 
forms part of the hearing on further consideration, and 
it is provided that in such case the time to appeal shall Time to appeal 
be the same as the time to appeal against the order on on summons to 
further consideration (c), viz., three months (d). varycertificate. 

This concludes the ordinary proceedings in Cham- Conclusion of 
bers, and even at the risk of repetition it would seem ceeSngs in° 

Chambers. 

(s) Order Lv. r. 64. As to when a legacy carries interest from the date of 
the testator's death, see Indennaur's Manual of Equity, 3rd ed. 106. 

(a) Re Dove, 27 Ch. D. 687 ; 53 L. J. Cli. 1099 ; 33 W. E. 197. 

(6) Order i.v. r. 70. The time to apply to discharge or vary any 
certificate to be acted upon in the Payniaster-Genei al's Office without 
further order, or certificate on passing Eeoeiver's aocnuiits, is two clear 
days from tiling (Ibid.). 

(c) Order lviii. r. 15a. 

(d) Order i.v. r. 15. 
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The one ia- 
stauce of an 
administration 
action exem- 
plijies all 
pvcoeedings in 
Chambers. 

Partnership 
action. 



Partition 
action. 



Provisions of 
Partition Acts, 
1868 & 1876. 



Notice of 
partition 
judgment. 



Payment into 
Court of pro- 
ceeds of sale. 



well to remind the student that this instance we have 
gone through should be sufficient to supply him with 
a general knowledge of the proceedings in Chambers, 
in working out any accounts and inquiries directed by 
any judgment. The accounts and inquiries may all 
be different in their nature, but still the steps are 
substantially the same, the proceedings in Chambers 
always concluding with the Master's certificate, after 
which comes the order on further consideration. Thus, 
for instance, take a partnership action : the first judg- 
ment decrees dissolution and directs the partnership 
accounts to be taken, which is done in Chambers, the 
result being stated in the Master's certificate, and then 
the order on further consideration winds up the whole 
matter. So also the procedure is practically the same 
in a partition action. It may be noticed that in a 
partition action, instead of directing a partition, the 
Court may in any case, if it thinks fit, direct a sale («), 
and if parties interested to the extent of a moiety or 
upwards request a sale, then the Court must direct a 
sale unless it sees good reason to the contrary (/). 
Parties interested not desiring a sale may usually pre- 
vent one by undertaking to purchase the share of the 
party desiring a sale (g). All persons interested in 
the property need not be made parties to the partition 
action, but may instead be served with notice of the 
partition judgment or order, and may then have liberty 
to attend the proceedings, and may apply to the Court 
to add to the judgment or order (A). The Court has, 
however, power to dispense with the service of notice 
of the judgment or order, if shown that it cannot be 
served, or that service cannot be effected without ex- 
pense disproportionate to the value of the property, and 
may instead direct advertisements to be inserted 
requiring the parties not served to come in and estab- 
lish their claims (i). Where service is thus dispensed 



(e) 31 & 32 Vict. c. 40, a. 3. (/) Ibid. s. 4. 

(j) Ibid. s. 5 ; 39 & 40 Vict. c. 17, s. 6. 

31 & 32 Vict. c. 40, s. 9. (!) 39 & 40 Vict. c. 17, s. 3. 



(i) 
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with, and the property is sold, the proceeds of sale are 
paid into Court, and the Court fixes a time for distri- 
bution, and directs that notices shall be given by 
advertisement, or otherwise, previous to distribution, 
and the Court may then, at the expiration of any time 
fixed, proceed to deal with and distribute the proceeds, 
and any persons whose rights are not shown to the 
Court, are then excluded from participation, but may 
nevertheless recover from any other person any portion 
of his share received by him (J). 

If in the course of any proceedings in Chambers it Compelling 
becomes necessary to compel the attendance of a wit- ^Hu^^hefoL 
ness before the Judge or Master, this may be done by Master. 
means of a summons, which requires to be served 
personally like a subpoena, and disobedience to it may 
be punished as a contempt of Court (Jc). 

Where in the prosecution of a judgment or order it Additional 
appears to the Judge expedient that further accounts inquiries, 
should be taken or inquiries made, he may order the 
same to be taken or made accordingly, or if desired by 
any party, may direct the same to be considered in 
open Court ; but such accounts or inquiries must be 
auxiliary to, and not at variance with, the judgment 
pronounced by the Court. An application for such ^ 
further accounts and inquiries is made by summons, 
which must be served on all parties, and also on 
persons who are attending the proceedings, and the 
additiodal accounts and inquiries should be numbered 
consecutively in continuance of the numbers of the 
original accounts and inquiries directed (I). 

As to attendance in Judge's Chambers on accounts Neglect to 

, . . . ... • T J j.i_ J. i_ I. attend ftppoint- 

and inquiries, it is provided that where by reason ments, &c. • 
of the non-attendance of any party, or by reason of 

(j) 39 & 40 Vict. L-. 17, s. 4. See further as to Partition, Indermaur's 
Manual of Equity, Part II. chap. ix. 
{k) Order lv. rr. 10, 17. (Q Order xxxiil. r. 2. 
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neglect in not being prepared with any proper evi- 
dence, accounts, or other proceedings, the appointment 
is adjourned without any useful progress being made, 
the Judge may order such an amount of costs (if any) 
as he shall think reasonable to be paid to the party 
attending, by the party so absent or neglectful, or by 
his solicitor personally, and the party so absent or 
neglectful is not to be allowed any fee as against any 
other party, or any estate or fund in which any other 
party is interested (m). To further prevent unneces- 
Masterto sary delay it is also provided that each Master shall at 
report delay, ^.j^^ beginning of every sittings report to the Judge to 
whose chambers he is attached, all the cases in which 
he considers that there has been any undue delay in 
the proceedings before him (ii). 

Sales under Before concluding this chapter it seems advisable to 

specially refer to the proceedings in Chambers in the 
case of a sale under the Court (o), as this very often 
forms an important part of the working out of a judg- 
ment or order, as it may direct a sale of certain jDro- 
perty (p). 

Special points. The peculiarities in a sale under the Court are 
mainly these : — On the return of the summons to pro- 
ceed with the sale, the Master first directs who is to 

Conduct of have the conduct of the sale, and this will usually be 
the plaintiff's solicitor, subject to this, that whenever 

(m) Order lxv. r. 27 (13). 

(re) Order xxxui. r. 8b. 

(o) It has been conHidered best to notice this matter here, although it 
might have been treated of in chap. iii. as an interlocutory proceeding, 
as a sale may be directed by some interlocutory order. The proceedings, 
however, are in both cases identical. 

(p) A direction for sale may be contained in a judgment or in an 
interlocutory order (Order Li. r. 1), and it is provided that in debenture 
holders' actions, where the debenture holders are entitled to a charge by 
virtue of the debentures, or of a trust deed or otherwise, and the plaintiff 
is suing on behalf of himself and other debenture holders, and where the 
Judge in person is of opinion that there must eventually he a sale, he 
may in his discretion direct a sale before judgment, and also alter 
judgment, before all the persons interested are ascertained, and whether 
served or not (Order li. r. lb.). 
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in an action for the administration of the estate of a 

deceased person, or execution of the trusts of a written 

instrument, a sale is ordered of any property vested in 

any executor, administrator, or trustee, the conduct 

thereof is given to the executor, administrator, or 

trustee, unless the Court or a Judge otherwise 

directs (q). The Master refers the abstract of title to Abstract sent 

one of the conveyancing counsel of the Court (r), conveyancing 

whose duty it is to report on the title and prepare q ™.f ^ °* *" 

conditions of sale, which are afterwards approved by 

the Master, who then appoints the day of sale, and 

directs an advertisement of the sale to be inserted in 

the London Gazette and such other newspapers as the 

auctioneer to be appointed may think advisable, and 

he also appoints some person to be the auctioneer, on Appointment 

a^ T 'A^ p ^ • n^ t i ■ • • -j of anctioneer. 

an aindavit oi his fitness, and on his giving security 
for the deposit he will receive (s), and settles his re- 
muneration. He then fixes the reserved biddings, 
being guided in so doing by the affidavit of a sur- 
veyor (t), and these reserved biddings are sealed up Fixing 
and delivered to the auctioneer, not to be opened until biddings. 
the time of the sale. After the sale, its result is shown How resnit;of 
by the particulars of sale being signed by, and the 
result of the sale certified under the hands of, the 
auctioneer and the solicitor of the party having the 
conduct of the sale, and no affidavit verifying the 
particulars or the result of the sale is necessary. The 
auctioneer then pays the deposit received by him into Mode in which 
Court, and the balance of the purchase-money is paid ^^gy ^paja 
into Court by the purchaser under a direction con- '"*° Oourt. 
tained in a lodgtnent schedule signed by the Master, 
which is obtained by the purchaser at his own expense, 



(g) Order L. r. 10. 

\r) Order Li. r. 2. As to these officers see ante, p. 26, and Order li. 
rr. 7-13. 

(s) Usually a bond with two sureties (or a Gruarantee Society) in 
double the amount of the anticipated deposit, but if the deposit will 
probably not exceed £200, the practice is to be satisfied with the 
auctioneer's undertaking alone. As to the security of a Gruarantee 
Society, see post, p. 228, note (mm). (t) Order li. i. 4. 
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by a day named in the conditions of sale. Such 
lodgment schedule signed by the Master may also 
contain a direction that the money paid in shall not 
be dealt with without notice to the purchaser or other 
person named therein, which direction operates as a 
stop order (u). After the payment in, the conveyance 
to the purchaser is executed, and the matter completed. 
If any disputes arise on the form of the conveyance, 
they may be disposed of in Chambers in the action (v). 
Consent to On completion of the purchase, a written consent 
deposit. should be obtained from the purchaser that the pur- 

chase-money may be dealt with as the Court may 
direct ; and such consent should comprise an authority 
to the solicitor for the party having the conduct of the 
proceedings to appear for the purchaser in any pro- 
ceedings in the suit to signify his consent. 

Leave to bid. A party to the action cannot bid at a sale except 
by leave of the Court, which is obtained by summons. 
The Court will not give leave to a receiver to bid, 
nor will it give leave to the party having the conduct 
of the sale, nor generally to a trustee, executor, or 
administrator. 



Sale, partition, It is now provided that in all cases where a sale, 

Court. mortgage, partition, or exchange is ordered, the Court 

or a Judge shall have power to authorise the same to 

be carried out by proceedings out of Court, any 

moneys produced thereby being paid into Court, or to 

trustees, or otherwise dealt with as the Judge in 

Special eondi- Chambers may order (w). It is, however, provided 

to such cases, that the Judge shall not authorise the said proceedings 

altogether out of Court unless and until he is satisfied 

by such evidence as he shall deem suflBcient, that all 

persons interested in the estate to be sold, mortgaged, 

(u) Order li. r. 3a ; Supreme Com-t Funds Rules 1894, r. 5. As to a 
stop order generally, see post, pp. 236, 237. 
(v) Ibid. IT. l-6a ; Daniel's Ch. Vr. 1071-1110 
{w) Ibid. r. la. 
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partitioned, or exchanged, are before the Court, or are 
bound by the order for sale, mortgage, partition, or 
exchange ; and every order authorising the said pro- 
ceedings altogether out of Court shall be prefaced by 
a declaration that the Judge is so satisfied, and a 
statement of the evidence upon which such declaration 
is made(a;). 

(x) Order li. r. la. 
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CHAPTER III. 

INTERLOCUTORY PROCEEDINGS. 

In Part II. chapter iv., under the same heading as 
this chapter, various interlocutory proceedings have 
been dealt with which are applicable not only to the 
Queen's Bench Division, but equally to the Chancery 
Division — such, for instance, as discovery. The inter- 
locutory proceedings mentioned in the present chapter 
are those that would more usually only occur in the 
Chancery Division. 

Petitions. Inter locutory applications are made either by petition, 

motion, or summons. A petition is a written applica- 
tion to the Court containing a statement of facts, and 
praying for a certain order, and every petition states at 
its foot the names of the persons on whom it is pro- 
posed to serve it, who are called the respondents (a). 
The petition is lodged at the Registrar's office, and 
being thus presented is answered by a direction, in the 
name of the senior Registrar (6), for the parties to 
attend on the day appointed for its hearing, which is 

Fiat. called the fiat, and a copy of the petition with this 

fiat thereon is served on the solicitors for the respective 
respondents two clear days before the day appointed 
for hearing (c). Counsel are then instructed, and it 
comes on to be heard in due course, when the Court 
makes such order as may be just. It is a rule that 
all unopposed petitions are heard prior to those which 
are opposed (d). 

(a) Order lii. r. 16. (6) Ibid. v. 18. (c) Ibid. r. 17. 

{(l) Daniel's Ch. Pr. 6tli ed. 1563-1569. 
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It does not always follow that because a party is Costs on 
served with a petition he is justified in incurring the P^'"'""^- 
expense of appearing by counsel at the hearing, for in 
many cases the respondents may be merely formal 
parties, and the Court can always in the exercise of its 
general discretion as to costs, decline to allow the costs 
of persons appearing unnecessarily. It is also specially 
provided that, when a petition is served, notice may be Formal 
given to the party so served that in case of his appearance '^«spo'i^«'»'s. 
in Court his costs will be objected to, this notice being 
accompanied by a tender of £1 10s. for the respond- 
ent's costs of perusing the petition, which amount is 
allowed the petitioner in his costs, provided it was 
proper to adopt this course. This is, however, without 
prejudice to the rights of either party to costs, or to 
object to costs where no such tender is made, or where 
the Court or Judge shall consider the party entitled to 
appear in Court, notwithstanding such notice or tender. 
In any other case in which a solicitor of a party served 
with a petition, necessarily or properly peruses it with- 
out appearing thereon, he is allowed a fee of not exceed- 
ing £1 10s. (e). 

A motion is an application made to the Court with- Motions. 
out any written statement. A notice of motion is 
served upon the other parties to the action two clear 
days at least before the day named for its hearing (/), 
and this notice states that, on the day therein named, 
counsel will apply to the Court for a certain order, the 
effect of which is shortly stated. Counsel are then 
instructed on both sides, and the motion is in due 
course made (cf). A motion is sometimes made ex ex parte 
•parte, that is, on the application of one party without ™° '°°^' 
service of notice on any other party ; but this only 
occurs usually when the matter is of some very pressing 
nature (A). For instance, if an injunction is sought 

(e) Order lxv. r. 27 (19). (/) Order lii. ,. 5. 

\g) Daniel's Ch. Pr. 6th ed. 1546-1561. 
Qi) Order lii. r. 3. 
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Ex parte 
motion for an 
injunction. 



against some imminent act, directly the writ is issued 
the plaintiff may apply ex parte for an interim injunc- 
tion until he has time to serve the defendant with 
notice of motion, and bring the same an.{i). Interlocu- 
tory motions in the Chancery Division are not set down 
in a list, but are made by counsel in their order of 
seniority. 



When appii- Where any interlocutory application is authorised by 
petition%nd ^ the rules of Court to be made to the Court or a Judge, 
when by g^^j^ application if made to a Judge in Court is always 

by motion (y) ; but subject to this there is not any fixed 
rule when applications should be made by motion and 
when by petition. It may, however, be stated, as a 
general rule, with regard to interlocutory applications to 
the Court, that when any long or intricate statement 
of facts is required, the application should be made by 
petition, whilst in other cases a motion is sufficient (^). 
Thus, an application to the Court for payment of a 
sum of money out of Court, should be made by 
petition (kk), whilst an application for an injunction is 
always made by motion. 

Summons. A Summons is a written application made in a 

Judge's Chambers. Every application in Chambers 
not made ex parte is by summons, and every applica- 
tion for payment or transfer out of Court made ex 
parte, and every other application made ex parte 
' which the Judge or proper officer shall think fit so to 
require, is also made by summons (I). The summons 
having been prepared, it is taken to the Judge's 
Chambers, where a day for its hearing is filled in, 
and it is sealed and placed in the list, and cannot 
afterwards be altered except on application at 



(i) As to injunctions, see post, pp. 223, 224. 
(.j) Order lii. r. 1. 



A) Daniel's Ch. Pr. 6tli ed. 1542. 

(/c/c) As to when it may, however, be made in Chambers by summons, 
, ..«+« «n oQ o/i n\ c^...l.... ,. 1 rt 



see ante, pp. 23, 24. 



(I) Order i.iv. rr. 1, 2. 
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Chambers (m). At its foot it is addressed to all 
necessary parties, and must be served on the 
respective solicitors at least two clear days before the 
day of hearing (n). It then comes on to be heard Procedure on 
before the Master in Chambers (o), when the solicitors ^"™™°''''- 
or their clerks appear before him and he deals with it. 
If any party is dissatisfied with the Master's decision 
on the summons, the Master at his request adjourns it 
to the Judge, who attends in Chambers on certain 
days for the purpose of hearing such cases, and he 
then deals with it, or he may adjourn it into Court to 
be there argued by counsel (jp). This is the usual 
way of questioning a Master's decision in the Chancery 
Division, but, instead, notice of appeal to the Judge 
may be given, as in the case of a Master's decision in 
the Queen's Bench Division (q). Very many applica- 
tions may equally be made by petition or summons, 
it being a point of discretion whether the matter is of 
sufficient importance for a petition. Ordinary in- instances of 
stances in which a summons would always be used, by summons, 
would be applications for discovery and inspection, 
for better answers to interrogatories, or for leave to 
amend pleadings (r). 

Orders made on petitions or motions have to be Drawing up of 
drawn up in the same way as already pointed out as 
to a judgment (s), but, with regard to matters in 
Chambers, very often no orders are required to be 
drawn up, the Master's notes of what has been done 
being sufficient (t) ; and it is specially provided that 
orders made in Chambers to be acted on by the Pay- 

(m) Order Liv. r. '3. 

(») IbiJ. r. 4. Summonses for time may, however, be made return- 
able for the next day. Ante, p. 93. 

(o) It is the usual practice now to have summonses of a less important 
character — e.g., summonses for time, heard before one of the junior 
officials in the Judge's Chamber. 

(p) As to adjournment to the Judge, see ante, p. 214. 

Ig) Ante, pp. 127, 128. 

(r) As to the practice on Bummonses in the Queen's Bench Division, 
see ante, pp. 92, 93. 

(«) Ante, pp. 198, 199. (f) Order lv. i. 73. 

•P 
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master-General, shall, unless otherwise directed, be 
drawn up by the Registrar, but every other order 
made in Chambers is, unless otherwise directed, to be 
drawn up by the Master (w). When orders made in 
Chambers require to be drawn up by the Registrar, 
he is furnished with the material for drawing 
up the order by the Master's indorsement on the 
back of the summons. Orders drawn up by the 
Master are signed by him, or a memorandum on 
the summons signed or initialled by the Master is 
sufficient (v). 



Orders of 
course. 



For some things orders are granted as of course — 
e.ff., orders to tax solicitors' bills within the month (w). 
All such orders are now drawn up, passed, and entered, 
by or under the directions of the Registrars of the 
Chancery Division (x). 



Evidence on 
interlocutory 
applications. 



Upon all interlocutory applications the evidence is 
by affidavit, which need not be confined to such facts 
as the witness is able of his own knowledge to prove, as 
is the case with regard to affidavits at the hearing of the 
action, but statements as to the deponent's belief, with 
the grounds thereof, may be admitted (y), and secondary ' 
evidence of the contents of a document is also 
admitted (j/y). The Court or a Judge may, on the 
application of any party to an action, order the 
attendance for cross-examination of any person 
making any affidavit (s), or a subpoena may be 
issued for his attendance before an examiner for 
cross-examination (a). 



Interlotulory 
accounts and 
inquiriep. 



Although, as has been shown (b), all necessary 



{u) Order LV. r. 74. («) Ibid. r. 74a. 

(io) See ante, pp. 173, 179. {x) Order Lxu. r. 18. 

(y) Older xxxviii. r. 3. See ante, pp. 194-197 as to affidavits. 
(yy) Spencer v. Bailey, 92 Law Times Newspaper, 213. 
'«) Order xxxviii, r. 1. 
a) Order xxxvii. r. 20. (i) Ante, p. 198. 
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accounts and inquiries are usually directed to be taken 
and made by the judgment, yet for the sake of ex- 
pedition, interlocutory accounts and inquiries may be 
ordered, for the Court or a Judge may at any stage of 
the proceeding direct any accounts and inquiries which 
appear necessary, to be made or taken, notwithstanding 
that it may appear that there is some special or further 
relief sought, or that there is some special issue to be 
tried, as to which it may be proper that the action should 
proceed in the ordinary way (c). In particular also SnmmonB 
Order XV. provides that in default of appearance to a xt. 
writ of summons indorsed with a claim for an account, 
and after appearance unless the defendant, by affidavit, 
or otherwise, satisfy the Court or a Judge that there is 
some preliminary question to be tried, an order for the 
account claimed, with all directions usual in Chancery 
in similar cases, shall be made(<f). Any application 
for such an order is made by summons, and must be 
supported by an affidavit filed on behalf of the plaintifi", 
stating concisely the grounds of his claim to the 
account, and if the defendant has not appeared there 
must be an affidavit of service and a certificate of 
no appearance. The application may be made at any 
time after the expiration of the defendant's time for 
appearing (e). To a certain extent a summons under Object of snoh 
Order XV. may be considered analogous to. a summons 
under Order XIV. in the Queen's Bench Division (/), 
both having for their object the prevention of delay, 
and practically by means of a summons under Order XV. 
everything that would be granted at the hearing of the 
cause may often be obtained under it. Particularly where 
the account claimed is an executorship or administration 
account, the usual administration judgment will be 
made, and not merely an order for accounts (^i). A 



(c) Order ixxin. r. 2. 

{d) Order xv. r. 1. (e) Ibid. r. 2. 

(/) As to which see ante, p. 66. 

Ig) But the MaBter cannot make such an order ; it must be made by 



a summons. 
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foreclosure order cannot, however be obtained under 
this provision Qi). 



Application for An application that is often made to the Court is for 
SSiX!' tlie appointment of a receiver {€), it being provided 
that a receiver may be appointed in all cases in which 
it shall appear to the Court to be just or convenient 
that such appointment should be made Qc). A 
receiver is some person appointed by the Court to 
receive the rents and profits of real or leasehold estate, 
or to get in and collect personal estate, or other things 
in question, pending the action, when it does not seem 
reasonable to the Court that either party should do so, 
Seeurity given or when a party is incompetent to do so (I). Any person 
y receiver, ^j^^ .^ appointed receiver has to give security (m), 
which is usually a recognizance with two sureties con- 
ditioned in double the amount of the outstanding 
property he has to get in, or double the amount of the 
annual rent he has to receive, or it may be the 
receiver's recognizance together with the bond of a 
guarantee society (mm). The recognizance is given 
to the two senior Masters for the time being 
attached to the Chambers of the Judge to whom 
the cause or matter is assigned (w) ; and it has 



To whom 

recognizance 

given. 



the Judge in person (Order Lv. r. 15a.). It may be noticed that 
although chiefly used in the Chancery Division, Order xv. is also 
applicable to the Queen's Bench Division, so that notwithstanding s. 34 
of the Judicature Act, 1873 (ante, p. 14), under which accounts are to 
taken in the Chancery Division, by force of this Order accounts may now 
be taken in the Queen's Bench Division {Fork v. Stowers, W. N. (1883) 
174). No order, however, will be made in the Queen's Bench Division if 
the accounts are complicated, but the action will be transferred to the 
Chancery Division (Leslie v. Clifford, 50 L. T. 591). 

(h) Dyott V. Nevill, W. N. (1887) 75. 

(t) As to application for the appointment of a receiver by way of 
equitable execution, see ante, pp. 158-160. 

(k) Jud. Act, 1873, s. 25 (8). 

[l) Daniel's Ch. Pr. 6th ed. 1664. 

(m) Order l. r. 6. 

(mm) An affidavit is required to be made by an officer of the society, 
stating when the society was registered, its subscribed capital, the 
amount and nature of its investments, that the claims against the society 
do not exceed a certain amount, and that no winding-up proceedings are 
pending. 

(n) Order i.x. i . 4. 
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to be executed before a Commissioner to administer 
oaths. The ordinary practice to obtain the appoint- Mode of 
ment of a receiver is to apply to the Ooart by motion (o), "PP^^*"^' 
but the appointment may, by consent in a suit com- 
menced by originating summons, and in certain special 
cases, be made on summons in Chambers — e.g., where a 
vacancy occurs by death, or otherwise, of a receiver 
already appointed (jp). The application is supported 
by affidavit of the fitness of the person proposed to be 
appointed, and the recognizance is afterwards approved 
in Chambers. The duties of a receiver are to act Dutias »nd 
strictly according to what he is appointed for — e.g., to receiver, 
get in any outstanding estate he is directed to, or 
to collect rents. He has no power to make leases with- 
out an order of the Court, but he can distrain for rent 
within the year. For any special matter application 
must be made by summons in Chambers for directions 
and sanction. The receiver must from time to time. Receiver's 
as directed by the order appointing him, carry into *'"'°"° ■ 
Chambers and pass his accounts, which are verified by 
his affidavit and subsequently vouched. Should he 
make default in bringing in his account, a summons 
may be taken out to enforce it. The Master makes his 
certificate on each account, and the balance appearing 
thereon to be in the receiver's hands is then usually 
paid into Court (q). When a receiver's duties are Vacating 
ended, the recognizance entered into on his appoint- '■^^B^'"*'"*- 
ment should be directed to be vacated, and the proper 
officer then, on due notice, attends one of the Masters 
to whom the recognizance was given, who thereupon 
vacates it in the usual manner (r). 

Beyond the appointment of a receiver, an order may Preservation 
be made for the preservation, or interim custody, or in- °* P'^opo'ty- 
spection, of any property the subject of a pending 
action, or for it to be brought into Court or otherwise 



(o) OrJer L. r. 6. [p] Booth v. Covlton. 16 ^7. K. 663. 

(2) OrJer l. rr. 19-22. (r) Order i.x. r. 4. 
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secured ; and if any property is of a perishable nature, 
or if for other reasons it appears desirable, an order 
may be made for its sale (s). It is also provided that 
where by any contract a primd facie case of liability is 
established, and there is alleged as matter of defence 
a right to be relieved wholly or partially from such 
liability, the Court or a Judge may make an order for 
the preservation, or the interim custody, of the subject- 
matter of the litigation, or may order that the amount 
in dispute be brought into Court or otherwise secured (f). 

Injunction. The Court has also, for the purpose of the preserva- 

tion of property, and for other purposes, a very wide 
power of granting injunctions, and this may be the 
direct object of the action, or it may be merely an 
interlocutory and ancillary application. Both cases 
may, however, be dealt with in this place. This power 
of granting an injunction was always possessed by the 
Court of Chancery, and by the Common Law Procedure 
Act, 1854 (tt), a like power was given in certain cases 
to the Courts of Common Law. Now under the 
Extension of Judicature Act, 1873 (v), very wide powers of grant- 
toghSunotronsiug injunctions are given, it being provided that an 
^It^im^'^ injunction may be granted whenever just or con- 
venient (w), and that if an injunction is asked either 
before, or at, or after the hearing of any cause or 
matter to prevent any threatened or apprehended waste 
or trespass, such injunction may be granted if the 
Court shall think fit, whether the person against whom 
such injunction is sought is or is not in possession 
under any claim of title or otherwise, or, if out of 
possession, does or does not claim a right to do the act 
sought to be restrained under any colour of title, and 
whether the estate claimed by both or either of the 



(«) Order l. rr. 2, 3. This equally applies to an action in the Queen's 
Bench Division. Thus, iu an action concerning a horse, an order was 
made for its sale. [Bartholomew y. Freeman, 3 C. P. D. 316, 38 L. T. 
814). («) Order l. r. 1. («) 17 & 18 Vict. c. 125, s. 79. 

M 36 & 37 Vict. c. 66, s. 25 (8). 

(!«) See hereon Indermaur's Manual of Eqnit}-, 3rd ed. 378, 379. 



INTEKLOCUTOEY PROCEEDINGS. 231 

parties is legal or equitable. Au injunction may be 
granted as well after as before j adgment in the action {x), 
and besides prohibiting an act it may command one to 
be done, in which case it is called a mandatory injunc- 
tion. Thus in an action by a mortgagee for an injunction Mandatory 
to restrain his mortgagor from removing fixtures, besides '"i'""'''™- 
prohibiting the removal, the injunction might also 
extend to the restoration of any already removed. 

No writ of injunction is now issued. An injunction 
is granted by a judgment or order, and any such No writ of 
judgment or order has the same effect that a writ of '°^'""'"°°- 
injunction previously had {y). The proper course to 
enforce an injunction is to serve a copy of the order Enforcing 
granting it personally on the party, and if it is dis- '"J^^^^o"- 
obeyed the party is liable to attachment (s) ; but not- 
withstanding the order has not been served, if the 
injunction is brought to the party's knowledge, he is 
liable if he wilfully acts in opposition to it, and this is 
so even if be were not a party to the action (zz). An 
injunction, or indeed any judgment or order, against 
a corporation wilfully disobeyed, may by leave of the 
Court or a Judge be enforced by sequestration against 
the corporate property, or by attachment against the 
directors or other officers thereof, or by writ of 
sequestration against their property(a). 

In matters of a pressing nature a plaintiff may mx parte 

obtain an interlocutory injunction ex parte (b), but 1iq "'J'""' """• 

must make out a strong case. The writ of summons 

in the action must be issued, though it need not be 

first served, and the course to take to obtain an ex 

parte injunction is to move the Court on an afiSdavit 

shewing the circumstances and the urgency of the 

case. The Court in granting an ex parte, or, indeed, usual under- 
taking as to 
damages, 

[x) Older L. r. 12. {y) Ibid. r. 11. (2) Order xlh. r. 7. 

(zz) Seaward v. Paterson, Weekly Notoa (1897) 14; Law Students' 
Journal, March 1897, p. 50 ; see also, post, p. 246. 
(a) Ibi<l. . 31. (b) Order ui. r. 3. 
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any interlocutory injunction, puts the plaintifi under 
terms to abide by any order the Court may thereafter 
make as to damages, if it shall appear that the in- 
junction ought not to have been granted (c). This is 
Enforcing called the "usual undertaking as to damages," and if the 
undertaking. ^^^^^ ^^^ ^^ injunction is not afterwards maintained, 
the Court may direct an inquiry as to the damage 
sustained by reason of it, and order payment thereof, 
and this even although the plaintiff was not guilty of 
any misrepresentation, suppression, or other default in 
obtaining the injunction (d). An application to en- 
force the undertaking ought to be made either when the 
injunction is dissolved before the trial, or when judg- 
ment is given at the trial of the action, and not later, 
except under special circumstances, and the Court may 
refuse an inquiry if the damage sustained is trivial or 
remote (e). 

Expediting On any motion for an injunction, or, indeed, on an 

triri in certain application for any order before trial, if it appears to 
the Judge that the matter is one that can most con- 
veniently be dealt with by an early trial without going 
into the whole merits on the interlocutory application, 
the Judge may make an order for such trial accordingly, 
and may direct such trial to be held at the next assizes 
for any place, if from local or other circumstances it 
shall appear to him to be convenient so to do, and in 
the meantime may make such order as the justice of 
the case may require (/). 

Payment into Applications for payment into Court are almost in- 

°"'*" variably made when a party has in his hands certain 

moneys, the subject of the action. For instance, if an 

executor or administrator in any pleading or affidavit, 

(c) Graham v. Camphell, 7 Ch. D. 490 ; 47 L. J. Ch. 593 ; 26 W. K. 
336. See further as to Injunctiois, Ditriii-l's Ch. Pr. 6th ed. 1674^1627. 

(d) Griffith v. Blake, 27 Ch. D. 474 ; 53 L. J. Ch. 965 ; 61 L. T.274. 

(e) Smith V. Day, 21 Ch. D. 421 ; 48 L. T. 54. 
(/) Order l. r. la. 
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or even verbally (//), admits that he has a certain sum 
in hand on account of the estate, the proper course 
usually is to at once take out a summons, on which an 
order is made for payment of such sum into Court. 
Every order which directs funds to be lodged in Court, 
must have annexed thereto a schedule, styled a lodg- Lodgment 
ment schedule, which is in a certain printed form, and ^°''^'^"'®- 
headed with the title of the cause, the date of the 
order, and the title of the ledger credit to which the 
funds are to be placed, and it sets out in a tabular 
form the name or a suflBciently identifying description 
of the person by whom the funds are to be lodged, and 
the amount, if ascertained, and the description of the 
funds (g). The payment into Court is effected by Mode of 
leaving a copy of the lodgment schedule at t^e ^*''^"'™' ™' 
Chancery Pay Office, where formal directions are given 
to the Bank of England to receive the money in 
accordance with the order (A). The directions are then 
taken to the Bank, and the money is paid in and 
notice thereof duly given to the other parties to the 
action, and the amount is duly carried to the credit of 
the action, or the credit of any particular account 
directed by the order, in the books of the Paymaster- 
General, and a certificate of the lodgment having been 
made is filed by the Paymaster, and an office copy of 
Buch certificate is received as evidence of the lodg- 
ment (i). If the order does not direct an investment Investment, 
of the money, it is, unless a request is made that it 
should not be, placed on deposit at the Bank (j), when 
it bears interest at 2 per cent, per annum. 

Money may also in certain cases be brought into Payment into 
Court voluntarily without any order, upon the written or^. ^^ °° 
request of the person so desirous of paying it into 
Court. Upon such request the Paymaster gives a direc- 



{//) Re Beeny, Ffrench v. Spr'oston (1894), 1 Ch. 499 ; 63 L. J. Ch. 
312 ; 70 L. T. IHO. 
(g) Supreme Court Funds Rules, 1894, r. 5. 
(A) Ibid. r. 30. (i) Ibid. rr. 29, 38. (j) Ibid. r. 76. 



234 INTEKLOCUTOKY PEOCEBDINGS. 

tion for the money to be received by the Bank of 
England, but such a payment in on a request only, cannot 
be made to a separate account, but simply to the credit 
of the cause (k). When it is desired to bring money 
into Court without waiting the time necessary to obtain 
a direction to the Bank to receive the money, it may 
forthwith be lodged at the Bank to the credit of a. 
Payment into Supreme Oourt Suspense Account, upon an application 
tSiounT'^ signed by the person desiring to so lodge it or his 
solicitor, specifying the amount and the title of the 
ledger credit to which it is desired to be lodged, and. 
a certificate of such lodgment is then given, but the 
party so paying in must subsequently obtain the proper 
direction (I), 

Certificate of If in the course of an action evidence is required by 
transcript of any party to it, of what money is in Court, a certificate- 
account, (jf fQjj^ may ^Q obtained from the Paymaster- General's 
Office on payment of a fee-stamp of Is. A complete 
transcript of the account, showing the dealings with 
the funds from time to time, may also be obtained on 
leaving a proper book for the same to be copied into,, 
and certain fee stamps (m). 

Deposit of Not only may money be paid, and stocks transferred, 

other chattels into Court, but any securities or efiects may be ordered 
in Court. ^.^ ^^ brought iuto Court, in which case they must be 
deposited in locked boxes, or in such other secure 
manner as shall satisfy the Bank of England ; and 
before taking the custody thereof, the officer acting on 
behalf of the Bank may at his discretion require an 
inspection of its contents in the presence of the person 
making the deposit (mm). 

Investment of Cash under the control of, or subject to, the order of 
cash in Court. ' 

(h) Supreme Court Funds Rules, 1894, r. 30. Ai to payment or 
money out i>t'C"Urt, aee p'lsi, pp. 246-249. 
(/) "ibiil. r. 31. 
(m) Ibi . rr. 99, 100. (mm) Ibid. r. 29. 
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the Court, may be invested in the following stocks, funds, 
or securities: — viz., Two and Three-Quarters per Cent. 
Consolidated Stock (to be called after the 5th of April 
1903, Two and a Half per Cent. Consolidated Stock) ; 
Consolidated Three Pounds per Cent. Annuities ; Re- 
duced Three Pounds per Cent. Annuities ; Two Pounds 
Fifteen Shillings per Cent. Annuities ; Two Pounds Ten 
Shillings per Cent. Annuities ; Local Loans Stock under 
the National Debt and Local Loans Act, 1887 ; Ex- 
chequer Bills ; Bank Stock ; India Three and a Half 
per Cent. Stock ; India Three per Cent. Stock ; Indian 
Guaranteed Railway Stock, Shares, or Annuities ; 
Stocks of Colonial Governments guaranteed by the 
Imperial Government, provided that in each case such 
stock, shares or annuities shall not be liable to be 
redeemed within a period of fifteen years from the date 
of investment; Mortgage of freehold and copyhold 
estates respectively in England and Wales ; Metro- 
politan Consolidated Stock, Three Pounds Ten Shillings 
per Cent. ; Three per Cent. Metropolitan Consolidated 
Stock, provided that in each case such stock shall not 
be liable to be redeemed within a period of fifteen years 
from the date of investment ; Debenture, Preference, 
Guaranteed, or Rent-charge Stocks of Railways in Great 
Britain or Ireland having for ten years next before the 
date of investment paid a dividend on Ordinary Stock 
or Shares; Registered Stocks or Registered Bonds issued 
under the Local Loans Act, 1875, provided in each case 
that such stocks or bonds shall not be liable to be re- 
deemed within a period of fifteen years from the date 
of investment (n). 

If in any action brought to recover certain property Application 
the defendant sets up a lien thereon for a certain sum ^t^setsup"' 
of money, the plaintiff may at once take out a summons "*° °° 

J ' ^ •' property. 

to be at liberty to pay into Court, to abide the result of 
the action, the amount of such lien, and any further 

(rs) Order xxii. r. 17. 
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sum that may be directed for interest or costs, .and that 
upon such payment in, the property may be given up 
to him (o). 



m exeat regno. An application is sometimes made for a writ of ne 
exeat regno. This is a writ which issues to restrain a 
person from going out of the kingdom without the 
license of the Sovereign, or of the Court (p). It was 
formerly, in general, issued only where the claim was 
of an equitable nature— e.^., to prevent a trustee from 
going abroad. To take this instance, if a cestui que 
trust had reason to believe that his trustee, who had 
not accounted to him, was going abroad without ac- 
counting, he might issue a writ against him for an 
account, and then immediately apply to the Court ex 
parte, by motion, for this writ, which would be granted 
on due cause shewn by affidavits (q). It has, however, 
been held (r) that since the Judicature Acts, 1873 and 
Important 1875, the practice at Common Law and in Equity in 
extent 'of writ respect of the arrest of a debtor on mesne process is 
assimilated, and that a writ of ne exeat regno in respect 
of an equitable debt will not be granted unless the 
applicant brings his case within the terms of the 6th 
section of the Debtor's Act, 1869, a subject which has 
been already dealt with (s). 



of ne exeat 
regno. 



Stop order. In the course of an action in this Division, money 

is frequently paid into Court to be dealt with by the 
Court in the action, and when persons have successive 
interests in it — e.g., if the income of the fund is given 
to one for life, and then the corpus to some other 
person or persons — it usually remains in Court until 
the happening of this ultimate event. In such cases 



(o) Order l. r. 8. Gibba v. Lamport, 16 Q. B. D. 735 ; 55 L. J. Q. B. 
239; 54 I.. T. 663; Gebruder Naf v. F,oton, 25 Q. B. D. 13; 59 
L. J. Q. B. 371 ; 63 L. T. 328. 

(p) Daniel's Ch. Pr. 6th eil. 1648. 

(}) Daniul's Ch. Pr. 6th ed. 1648-1651. 

(V) Drover v. Beyer, 13 Ch. U. 242; 49 L. 3. (Ch.) 37. 

(«) Ante, p. 115. 
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it often happens that a beneficiary charges or disposes 
of his interest to some person, and, if so, to perfect the 
charge or disposition in his favour, such person should 
obtain a stop order. This is an order preventing any what it ia. 
fund in Court being paid out, or otherwise dealt with, 
without notice to the applicant. The application for it How obtained, 
is made by summons in Chambers (^), except where the 
fund, exceeding £1000, has been paid into Court under 
the Trustee Act, 1893, and there has been no prior appli- 
cation in the matter of that fund, in which case a peti- 
tion is necessary (m). The application must be supported 
by evidence shewing the interest of the party against 
whom the stop order is sought, in the fund in Court, 
and verifying the security or interest that has been 
acquired by the applicant. The summons or petition, 
as the case may be, need not be served upon all parties 
to the cause or matter, but only on the persons whose 
interests are affected. The applicant for any such order 
is liable at the discretion of the Court or a Judge to pay 
any costs, charges, or expenses which, by reason of the 
obtaining of any such order, shall be occasioned to any 
party to the cause or matter, or any persons interested 
in the fund (y). 

If a plaintiff does not proceed with due diligence in Delay in 
prosecuting the accounts and inquiries in Chambers, or acoounts™nd 
generally in bringing the action to a conclusion, the '""i^'n^s. 
Court or Judge may require the party having the 
conduct of the proceedings, or any other party, to 
explain the delay, and may thereupon make such 
order with regard to expediting the proceedings, or 
the conduct or stay thereof, and as to the costs of the 
proceedings, as the circumstances of the case may 
require ; and for the purposes aforesaid any party, or 



(«) Walsh V. Mason, 22 W. R. 676. 

(m) Jie Toogood, 56 L. T. 703. 

(u) Order XLVi. rr. 12, 13 ; Daniel's Ch. Pr. 6th ed. 1633-1637. Aa 
to a Diatringas, see post, p. 276. As to a Charging Order, see ante, 
p. 164. 
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Summons for 
conduct of 
cause. 



the oflScial solicitor of the Court, may be directed to 
summon the persons whose attendance is required, and 
to conduct any proceedings and carry out any direc- 
tions which may be given ; and any costs of the official 
solicitor are to be paid by such parties, or out of such 
funds as the Court or Judge shall direct ; and if any 
such costs be not otherwise paid, the same are to be 
paid out of such moneys (if any) as may be provided 
by Parliament (lu). An application with regard to 
delay usually takes the form of a summons by some 
party, that the conduct of the cause may be given to 
him (x), but the Judge may take spontaneous action, 
and in particular hereon it should be noticed that it is 
provided that each Master shall, at the beginning of 
every sittings, report to the Judge to whose chambers 
he is attached, all the cases in which he considers that 
there has been any undue delay in the proceedings 
before him (if). 



Search to For the purpose of enabling all persons interested 

of pro^toge. to obtain precise information as to the state of any 
cause or matter, and to take any steps for preventing 
improper delay in the progress thereof, the proper officer 
must, at the request of any person, whether a party or 
not to the cause or matter inquired after, but on pay- 
ment of the usual fee, give a certificate specifying 
therein the dates and general description of the several 
proceedings which have been taken in such cause or 
matter (z). 



Course to be If an action is instituted for the administration of 
two^aoUons ^^ estate, and the writ served upon the defendant, the 
commenced for personal representative, and subsequently a like action 

admimstration f '■ . -, • i-i 

of any estate, IS Commenced by another person interested m the 
first ''obSed' estate, it is evident that the defendant can often by 

in second 

action. 

{w) Order xxxni. r. 9. 

(x) Daniel's Ch. Pr. 6th ed. 1003, 1004. 

(y) Order xxxiii. r. 8b. («) Order lxii. i. 24. 
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■delaying the first plaintiff and assisting the second one, 
■enable the latter to obtain judgment first. In such a 
case the proper course is for the plaintiff in the first 
action, on discovering the judgment in the second 
action, to take out a summons entitled in the two 
actions, asking that he may have liberty to attend the 
proceedings under the judgment in the second action, 
that he may have the conduct of such proceedings 
given to him, and that the costs of his action may be 
the costs in the second action, and such an order will 
usually be made. Should it happen that the actions 
are assigned to different Judges, then, before taking 
out the summons, the plaintiff in the first action must 
get it transferred to the -Judge to whom the other 
action is assigned (a). 

If any person who is a ward of Court is desirous of Application for 
contracting marriage, an application for leave to marry oToourt to""^** 
must be made. The application is made by petition, ™»"7- 
by the intended husband, stating (1) the age of the 
ward; (2) the nature and amount of his or her fortune ; 
and (3) the contemplated marriage, and the age, rank, 
position, and fortune of the person to whom the infant 
is proposed to be married, and praying for an inquiry 
whether the marriage is a proper one. The order 
made on the petition refers the matter to Chambers, 
where — the Master being first satisfied of the fitness of 
the match — the settlements are considered, settled, and 
approved, and an order is ultimately made that on the 
execution of the settlements the parties be at liberty to 
marry (J). 

In some cases a direction is given by the Court for Direction for 
something to be done or carried out in Chambers, and "one^S *° *"* 
for such matters it is not always necessary to draw up Chambers. 

(a) Bhodes v. Barrett, Ex parte /Singleton, L. K. 12 Eq. 479 ; 41 
L. J.Ch. 103. 

(6) Daniel's Ch. Pr., 6th ed. 1134, 1135. As to an application under 
18 & 19 Vict. c. 43, see post, pp. 272, 273. 
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an order, but a note of the direction may be obtained 
from the Registrar, and the matter proceeded with 
upon that (c) ; thus, a direction may be given by the 
Court for the settlement of a deed in Chambers in case 
the parties differ as to it. Where such a direction is 
Settling given, the mode of procedure is to issue a summons 

mei. ^^'^ '^^ to proceed, and upon the return thereof the party 
entitled to prepare the draft deed is directed to deliver 
a copy thereof, within such time as the Judge shall 
think fit, to the party entitled to object thereto, and 
the party so entitled to object is directed to deliver to 
the other party a statement in writing of his objections 
(if any), within eight days after the delivery of such 
copy, and the proceedings are then adjourned until 
after the expiration of such period of eight A&js(d). 
The deed is then considered and settled by the Judge 
in Chambers (e). 

Application for When any real or personal estate forms the subject 
fnoraiTofreai 0^ ^^7 proceedings in the Chancery Division, and the 
or personal Judge is Satisfied that the same will be more than 

estate, or part " • i • i . i i 

of corpus of sufficient to answer all the claims therein which ought 

personal estate. . i • t 3 r • i j' j-I-TJ 

to be provided for in such proceedings, the J udge may 

at any time after the commencement of the proceedings 

allow to the parties interested therein, or any one or 

more of them, the whole or part of the annual income 

of the real estate, or a part of the personal estate, or 

the whole or part of the income thereof up to such 

When an order time as the Judge shall direct (/). Under this pre- 
fer main- • • n £ ' ^ ■ i 
tenance can be vision an Order tor maintenance can in many cases be 

obtained. obtained at a very early stage of the proceedings, 

instead of waiting, as was formerly necessary, till the 

matter had been before the Chief Clerk, and he had certi- 



(c) Order LV. r. 29. 

(d) Ibid. I. 34. 

{e) As to appeal from deed settled by Judge, see Pollock v. Babbits, 
21 Ch. D. 466. Though a Master has jurisdiction to so act as the 
Judge's Deputy, a District Registrar has not, uuless so ordered by the 
Judge, Ebdgetta v. Baker, 34 Sol. Jl. 584. 

(/) Order l. r. 9. 
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fied that there was a clear balance applicable to that 

purpose. An application for an order for maintenance How obtained. 

when an action is pending (g) is made by an ordinary 

summons, supported by the proper evidence (A), and a 

scheme showing the heads of the intended expenditure 

should also be brought into Chambers. If an increase 

of the allowance is afterwards required, the application 

for it is also made by an ordinary summons supported 

by an aflBdavit showing the necessity for tha increase. 

Where money is thus paid by order of the Court for No account 

maintenance, the Court always considers that it is paid ^IrStn. "^ 

to the dispensing hand, coupled with an obligation only 

to perform the conditions, and, provided the infant is 

properly maintained, the Court requires no account of 

what (if any) surplus remains (i). 

{g) As to an originating summons for guardianship and maintenance 
see post, p. 272. 

(A) See post, p. 272. 

(i) Jodrellv. fodreU, 14 Beav. 411. 
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CHAPTBE IV. 

• PEOCEEDINGS TO CONCLUSION. 

In Chapter II. of this Part the proceedings in Chambers 
under the judgment were considered down to their 
conclusion — viz., the Master's certificate (a). We have 
now to deal with the proceedings subsequent to this to 
their close. 



Further 
consideration 
always 
reserved. 



Every judgment directing accounts and inquiries to 
be taken and made, always reserves the further con- 
sideration of the action ; for it is evident that after 
the accounts and inquiries have been proceeded upon 
before the Master in Chambers, and he has made his 
certificate, the cause must again come before the Court 
to be finally disposed of, for the certificate only certifies 
a number of facts, and it is for the Court subsequently 
to act on these facts as found by the Master. This 
being so, it is manifestly of great importance that the 
Master should have accurately certified the facts ; and 
that this should be so to the fullest extent, there exists 
the power of taking the opinion of the Judge on any 
point as it arises, or of applying to vary the certificate, 
as has been already mentioned (b). 



Oausesetdown The step to bring the action to a conclusion, is to 
consUeration. s®* ^* down for final hearing, or, as it is called, for 

hearing on further consideration. The action cannot 
Time for be thus Set down until the expiration of eight days 

from the filing of the Master's certificate, unless this 



doing so. 



(a) Ante, pp. 203-221. 



(i) Ante, p. 215. 
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time is waived by the other side. If it ia not set 
down by the plaintiff, or other party having the conduct 
of the proceedings, within fourteen days from the filing 
of the Master's certificate, it may be set down by any 
other party. The mode of setting it down is to hand How set down, 
in to the Eegistrar's Clerk a written request signed by 
the solicitor setting it down, asking that it may be set 
down, and to produce to him the oflBce copy of the 
judgment or order which adjourned the further con- 
sideration, and also an oflSce copy of the Master's certi- 
ficate, or a memorandum of the date when the certi- 
ficate was filed indorsed on the request by the proper 
oflScer. The cause is then set down, but is not Time to elapse 
allowed to be put in the paper for hearing until after ^mron.**" 
the expiration of ten days from the day on which it 
was set down ; and notice of its having been set down Notice of 
must be given to the other parties at least six days ^®"^s '^"'^ 
before the day for which the same is marked for 
hearing (c), and if any persons have been served with 
notice of the judgment (<^), and have appeared, they 
must be served with like notice (e). The practice is in Practice on 
general the same as on the original hearing, both as to ''®"™K- 
the hearing itself and the subsequent drawing up of 
the order or judgment (/), but no further evidence 
than the certificate will be received except by special 
leave of the Court, and the Court will draw conclusions 
from statements in the certificate (g). The party who 
has set the cause down must leave in Court with the 
Judge's secretaiy for the use of the Judge, a copy of 
the judgment or order which adjourned the further 
consideration, and also of the Master's certificate; 
and if minutes of the proposed order on further con- 
sideration have been prepared, two copies thereof must 
also be left. 

In certain cases the further consideration may be Further 

consideration 
in Chambers. 

(c) Order xxxvi. r. 21. (d) See ante, pp. 204, 205. 

(e) Daniel's Ch. Pr. 6th e4. 1156, 1159. (/) Ante, pp. 198, 199. 

(jr) May v. Newton, 34 Cb. D. 347 ; 56 L. J. Ch. 313 ; 56 L. T. 140. 
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heard in Chambers — viz., where the order to be made 
is for the distribution of an insolvent estate Qi), or for 
the distribution of the estate of an intestate, or for the 
distribution of a fund amongst creditors or debenture- 
holders (i) ; or where the matter originated in Cham- 
bers and was adjourned for further consideration in 
Chambers (/). Where questions of difficulty however 
arise, the further consideratiop may in any of these 
cases be in Court (Jc). 



Jndgment on 
farther con- 
aideration. 



When cause 
cannot at once 
be finally 
disposed of. 



Where some 
persons en- 
titled cannot 
yet be 
ascertained. 



The Court will, when possible, give a final judgment 
on the hearing on further consideration, declaring the 
rights of the parties, dealing with the whole property 
the subject of the action, and directing the taxation 
and payment of costs. In some cases, however, to at 
once finally dispose of the whole action is impossible, for 
there may be further matters necessary to be inquired 
into, and when this is so the action will be disposed of 
only as far as it can be up to that time. Any further 
accounts and inquiries that appear necessary or advisable 
will then be directed, and as to them the cause will 
stand in the same position as originally; that is to say, 
these further accounts and inquiries will have to be 
proceeded with in Chambers, a further certificate of 
the Master obtained; and there will be then another 
hearing on further consideration. It is also now 
specially provided that where some of the persons 
entitled to a distributive share of a fund are ascer- 
tained, and diflScnlty or delay has occurred or is likely 
to occur in ascertaining the persons entitled to the 
other shares, the Court or a Judge may order or allow 
immediate payment of their shares to the persons 
ascertained, without reserving any part of those shares 
to answer the costs of ascertaining the persons entitled 



(A) As to the administration of insolvent estates in Bankruptcy under 
D. 125 of tlie Bankruptcy Act, 1887 (46 & 47 Vict. c. 52), see Inder- 
maur's " Manual of Equity," 3rd edition, 111-113. 

(i) Order Lv. i. 2 (16). {j) Ibid. r. 72. 

[h) Re Barber, Burgess v. Vinnieombe, 31 Ch. 1). 665 ; 55 L. J. Ch. 
373. 
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to the other shares, and in all such cases such order 
may be made for ascertaining, and payment of, the coats 
incurred down to and including such payment, as the 
Court or Judge shall think reasonable (l). 

And even although the action may not require any Parties and 
further accounts and inquiries, or any further actual SSnin'g under 
hearing, yet in many cases it is necessary that the q""'™^ °' "'* 
Court should retain control over persons and property — 
e.g., where there are infants, or where there is a fund 
in Court on which the dividends have to be paid to 
certain persons, and ultimately the corpus to others. 
In all such cases as this, the judgment on further Liberty to 
consideration reserves liberty to apply, so that on any *^^ ^' 
point that may be necessary the parties may from time 
to time apply to the Court in the existing action. 

The next thing to observe is the enforcement and Enforcement 
carrying out of the judgment. The order on further out of "^ 
consideration in some cases may direct money to be J^^e^e"'' 
paid by one of the parties, and the different modes of 
enforcing such a judgment as this have already been 
pointed out (m) ; in other cases it may direct some act 
to be done by one of the parties other than payment 
of money, and here again the modes of proceeding 
have been pointed out (n), but the process of attachment 
for contempt of Court is of more constant occurrence 
in this than in the Queen's Bench Division and should 
therefore be here specially noticed. 

An application for an attachment is made to the Attachment 
Court by motion, of which notice has been duly served, o7com't.'"^ 
slating in general terms the grounds of the application, 
and if such motion is founded on evidence by affidavit — 
as is practically always the case — a copy of any affidavit 
intended to be used must be served with the notice of 

(I) Onler lvi. r. 14c;. 

(m) Ame, \>\>. 154-168. (n) Ante, pp. 165, 166. 
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Evidence in 
enpport of 
motion to 
attach. 



Writ of 
attachment. 



Purging 
contempt. 



motion (o). Personal service of such notice is not neces- 
sary ; it is suflBcient if it is served in the way ordinary 
notices and proceedings in an action are served (oo). In 
support of the motion it must be shewn that the judg- 
ment or order directing the doing or not doing of the 
act in respect of which the attachment is sought, was 
served upon the person, or in some way brought to his 
knowledge, and that there has been a wilful breach of 
it {p). Upon this contempt being shown an order will 
be made for a writ of attachment to issue, under which 
the party will be imprisoned either for a fixed period 
or otherwise. If no period of imprisonment is stated, 
how long the party remains in prison is a matter of 
discretion with the Court, but he is usually after a 
reasonable time has elapsed allowed to clear his con- 
tempt by doing, or undertaking to do, or not to do, 
the act in question, as the case may be, and paying 
the costs incurred by his disobedience. This is called 
purging or clearing his contempt. 



Dealing with 
money in 
Court. 



Payment 
schedule. 



In some cases there may be money in Court which is 
dealt with by the judgment or order on further con- 
sideration, either by being directed to be paid or trans- 
ferred to a party, or carried over to a certain credit. 
Every order which directs fund in Court to be paid, 
sold, transferred or delivered to any person or carried 
over to any other credit must have annexed thereto a 
payment schedule in a certain printed form, headed 
with the title of the cause or matter, the date of the 
order, the ledger credit to which the funds dealt with 
are standing, and a statement of the funds to be dealt 
with, and it must set out in a tabular form, the name 
of the person to whom the payment or transfer is to 
be made, unless the name is stated in a certificate of a 



(o) Order ui. r. 4. Hampden v. Wallis, 26 Ch. D. 746 ; 54 L. J. Cb. 
83 ; 32 W. E. 808. 

{oo) Browning v. Salin, 5 Ch. Div. 511 ; 46 L. J. CL. 728 ; In re 
A Solicitor, 14 Lh. D. 152 ; 49 L. J. Ch. 295. 

ip) Fairclovgli v. Mancliester Hhip Canal Co., Weekly Kotes (1897) 7 ; 
Lhw Studei.ts' Journal, March 1897, p. 50. See also ante, p. 231. 
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Master in the Judge's Chambers or a Taxing Master, 
or unless payment ia directed to be made to trustees 
or other persons in succession, or to representatives 
when no probate or letters of administration have then 
been taken out ; the title of the ledger credit to which 
any funds are to be carried over; the amount and 
description of the fund being dealt with ; and the nature 
and necessary particulars of any other dealings with 
such funds by the Paymaster (q). The instructions to 
the Paymaster are solely contained in this schedule (r). Calculations 
Any necessary calculations of residues of money in °^ '■«8'^"««- 
Court dealt with by an order are made in the Pay 
Office (s), and where any evidence is required on any 
point by the Paymaster he may act on an affidavit or 
statutory declaration (t). When cash in Court is 
directed to be paid ont, a cheque is obtained by simply 
leaving the payment schedule at the Pay Office and be- 
speaking it, and it will be usually ready after the lapse identification 
of two or three days. The party to receive the money money out°fr 
then attends with his solicitor (who must previously '^°""'' 
have been identified at the Chancery Pay Office), who 
identifies him as the person named in the judgment or 
order, and he receives his cheque, or he may give a 
power of attorney to some person to receive the Transfer or 
money (u). Where stock is to be transferred or sold ^*'^' 
this is also done by leaving the schedule containing the 
direction at the Pay Office and the transfer or sale is 
then effijcted, and in this latter case a cheque is obtained 
as above detailed (v). 

To a certain extent persons entitled to receive money Payments 
out of Court under an order, may obtain payment thereof post."^!" ** 
through the post, distinctions in the practice existing 
according to the amount. Firstly, any amount up to j. Upto£iooo. 

(2) Supreme Court Funds Kules, 1894, rr. 6, 11. 

(r) Ibid. r. 10. (») Ibid. r. 94. (<) Ibid. .. 96. 

{u) The power of attorney has to be prepared in the Pay Office. A 
^wer of attorney can only be bespcken by a solicitor practising in 
Xondon, a London banker, or the grantor personally. 

(w) Supreme Court Funds Rules, 1894, rr. 44-47, 49. 
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£1000 may be so obtained provided the person has an 
account at a bank in the United Kingdom, and provided 
his name and address are stated in the order directing 
payment, or are certified by the solicitor having the 
conduct of the order. In this case the Paymaster's 
direction for payment is made payable to the order of 
such person, and specially crossed to his account at the 
Bank named in the request for payment, and is also 

2. Up to £500. made not negotiable. Secondly, as to amounts up to 

£500 payable to any person not having an account at a 
bank, or whose address is not ascertained as above 
stated, the Paymaster remits by post on a request 
signed by such person, and attested by a Justice of the 
Peace, or a Commissioner to administer oaths, or a clerk 
in holy orders, or a notary public. The Paymaster's 
direction is in this case sent to the address stated in the 

3. Up to £10. request and is crossed generally. Thirdly, if the amount 

payable does not exceed £10, and the name and address 
of the party are on the order, or are certified by the 
solicitor having the conduct of the cause, then payment 
may be made through the post on a simple request 
without attestation, the direction for payment being 

4. Periodical crossed generally. Fourthly, as to any dividend^ annuity, 
or other periodical payment (to which none of the above 
provisions apply), the same may from time to time be 

sent by post to the party entitled, on his request attested 
as stated in the secondly above-mentioned case, the 
direction for payment being crossed generally. In this 
case evidence must from time to time, however, be 
furnished to the Paymaster of the continuance of the 
Evidence of life (x), and with regard to any payments depending 
life, (tc. on the continuance of life, or on the fulfilment of any 

conditions, the proper evidence to satisfy the Paymaster 
is a declaration signed by a solicitor acting on behalf 
of the person entitled, or a declaration by such person, 
attested in the same manner as has been mentioned with 
regard to a request for payment through the post(jr). 

{x) Supreme Court Funds Rules, 1894, r. 43. (y) Ibid. i-. 95. 
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"Where an order directs any funds in Oourfc to be Death of party 
paid or transferred to a person who dies before receiv- payment" '""^ 
ing the same, payment or transfer is made to his 
personal representatives on proof of his death, except 
where the order states the deceased person to have 
been entitled to the funds as real estate, or as trustee, 
executor, or administrator, or otherwise than in his own 
right and for his own use ; if no administration has been 
taken out to such deceased person, and his total assets 
do not exceed £100, payment or transfer may be made 
to the person who, beiog widow, child, father, mother, 
brother, or sister of the deceased, would be entitled to 
take out administration to his estate, upon such person 
making a declaration in a prescribed form (z). When 
payment or transfer is directed to be made to any per- 
sons as the legal personal representatives, and one or 
more of them dies, on proof of such death, payment or 
transfer may be made to the survivors or survivor (a). 
The foregoing provisions, however, do not apply where 
probate or letters of administration have only been 
granted at a time subsequent to the expiration of six 
years from the date of the order directing payment or 
transfer (b). If a woman marries after an order for Marriage of 
payment or transfer to her, such payment or transfer is ^rdTfo?**^"^ 
nevertheless made to her, upon production of an affidavit payment. 
by her and her husband of no settlement or agreement 
for a settlement, or where there is a settlement or agree- 
ment for one, on production of the like affidavit identi- 
fying it, and stating there is no other, and of an 
affidavit by the solicitor of the husband and wife that 
he has carefully perused the settlement or agreement 
for a settlement, and that it does not affect the 
question (c). 

We have said that the judgment or order on further Costs. 
consideration usually deals with the question of costs. 

(z) Supreme Court Funds Eules, 1894, r. 62. 
(a) Ibid. r. 64. (6) Ibid. r. 65. 

(c) Ibid. I. 61. 
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Sometimes by it the costs are directed to be paid by 
one of the parties, but in a very great number of cases 
they are ordered to be paid out of some fund in 
Court. The general subject of costs has already been 
considered (d), and it is not therefore necessary to add 
much here, but the student should be reminded that 
as there is not any issue tried by a jury in this 
Division, it is generally necessary for the Court to give 
a direction as to costs, and costs are in the discretion 
of the Court (e). 



Procedure 
where costs 
ordered to be 
taxed, in case 
the parties 
differ. 



Sometimes an order directs costs to be paid by one 
party to another, the same to be taxed in case the parties 
difEer. When the order is to this effect, the strictly 
proper course is for the party claiming the costs to 
bring his bill into the Taxing Office and give notice 
thereof to the other party, and at any time within eight 
days after such notice the other party has liberty to 
inspect the same without payment of any fee. At any 
time before the expiration of the eight days, or such 
further time as the Taxing Master shall in his discretion 
allow, such other party must either agree to pay the 
costs or signify his dissent therefrom, and is thereupon 
at liberty to tender a sum of money for the costs ; but 
where he makes no such tender, or where the party 
claiming such costs refuses to accept the sum so ten- 
dered, the Taxing Officer proceeds to tax the costs, and 
where the taxed costs do not exceed the sum tendered, 
the costs of the taxation are borne by the party claim- 
ing the costs(/). 



Taxation. 



The proceedings to tax costs in this Division are 
of a more formal and, usually, more lengthy character 
than in the Queen's Bench Division (g), on account of 



{d) Ante, Part II. chap. v. pp. 171-181. As to the provisions with 
regard to costs on claims, and as regards particular shaies (Order lxt, 
rr. 14a, 14b, see ante, p. 211. 

(e) Order lxv. r. 1, ante, p. 171. 

(/■) Ibid. r. 27 (34). (g) As to which see ante, p. 176. 
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the different class of cases involved — a reason which 
indeed accounts for nearly all difference in practice in 
the two Divisions — for, as a Chancery action generally 
necessarily lasts much longer than one in the Queen's 
Bench Division, and naturally the bills of costs there- 
fore are usually much heavier, it is impossible that they 
can be disposed of in the same summary way as they 
can be there. 

The proceedings to taxation in the Chancery Divi- Proceedings 
sion are as follows : The solicitor having the carriage °^ **'^*'°°- 
of the order certiSes on the ofBce copy of the judgment 
or order directing taxation, that the cause or matter has 
not already been referred to any Taxing Master, and 
leaves it with one of the Taxing Masters, who is 
called the Sitting Master of the day. He refers it to 
■one of the Taxing Masters for taxation in proper 
rotation (h), and in any future taxation of costs in the 
same action no fresh reference is necessary, but it will 
take place before the same Master. The solicitor then Lodging bill, 
■(within seven days from the date of entry of the judg- 
ment or order) leaves a copy thereof with the Taxing 
Master to whom the taxation has been referred, 
together with a statement of the names and addresses 
of the different solicitors or of the parties appearing in 
person, and also of the nature of the different parties' 
interests, and if he fails to do this no costs of drawing 
and copying the bill, nor of attending the taxation, are 
allowed him. The Taxing Master then gives an 
appointment to proceed with the taxation and notifies 
by what date the bills and papers are to be lodged 
with him. In every bill of costs the professional 
charges have now to be entered in a separate column 
from the disbursements, and every column should be 
■cast before the bill is left for taxation. An appoint- Appointment 
ment to tax is then given, and if it is adjourned the 
"Taxing Master sends notice by post of the adjournment 

(h) Order Lxv. r. 18. 
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Certificate of 
taxation. 



Certifying 
separately. 



to parties not attending. If any bills or vouchers are not 
left within the time directed, and generally if any party 
delays or impedes the taxation, he forfeits his charges 
in respect of drawing his bill of costs and attending 
taxation, unless the Taxing Master otherwise directs (i). 
The Master finally gives his certificate of taxation, in 
which he certifies what is the amount of each party's 
costs, and when they are to be paid out of a fund in 
Court he must state therein the names and addresses 
of the persons respectively to whom such costs are 
payable, and in this case the certificate must be printed 
or partly printed, and be in a prescribed form, and a 
duplicate or office copy thereof is sent to the Pay- 
master so that he may prepare the cheques (j). If 
any party entitled to costs neglects to bring in his bill 
for taxation, or to procure the same to be taxed, the 
Taxing Master may certify the costs of the other 
parties and certify such neglect, or may allow such 
party so neglecting a nominal or other sum for such 
costs, so as to prevent any other party being prejadiced 
by his conduct (k). 



Course where It is also provided that if in any case in which 
by detoyr&r'^ payment of costs is directed out of a fund or estate, or 
the assets of a company in course of liquidation, the 
costs have been increased by delay, improper, vexatious, 
or unnecessary proceedings, or if from any cause the 
amount of the costs are excessive, having regard to the 
value of the estate, funds, or assets, oi' other 
circumstances, the Taxing Master shall allow only such 
amount of costs as would have been incurred if the 
litigation had been properly conducted, and shall assess 
the same at a gross sum, subject to revision thereof by 
Oonrse where the Judge (I). It is also provided that if on the 

taxation 



against a fund 
and one-sixth 
taxed off bill. 



(i) Older i.xv. rr. 19a to 19h. 
(j) Supreme Court Funds Kules, 1894, r. 12. 

Qr^ Older lxv. r. 27 (28). Generally ou the subject of Costs and 
Taxation of Costs, see Order lxv., and ante, pp. 171, 181. 
I) Order lxv. r. 27 (38a). 
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taxation of a bill of costs payable out of a fand or an 
estate, or the assets of a company in liquidation, the 
amount of the professional charges contained in a bill 
is reduced by a sixth part, no costs shall be allowed 
to the solicitor leaving the bill for taxation, for 
drawing and copying it, nor for attending the 
taxation (m). 

It should be noticed that the County Courts have a County Court 
general jurisdiction in Equity where the matter i^ 3""^'"'=*'°"- 
dispute does not exceed £500 in value (w). There is 
no absolute rule that because the . matter in dispute 
does not exceed £500 proceedings must be brought in 
the County Court, but if in such a case the pro- 
ceedings are instituted in the High Court, application 
may be made by any party for an order to transfer it 
to the County Court, and the Judge shall have power 
to make such order if he thinks fit (o). If an Equity 
matter commenced in a County Court is fotmd to 
exceed the jurisdiction, it is the duty of the County 
Court Judge to direct it to be transferred to the 
Chancery Division of the High Court, but the validity 
of any order already made is not affected, and a Judge 
of the Chancery Division may on application order the 
action still to proceed in the County Court if he 
thinks fit, notwithstanding the excess of juris- 
diction (p). 

(m) Order lxv. i. 27 (38b). This must not be confused with the 
poeilion as regards a solicitor's bill being taxed against bis client, and a 
sixth being then taxed off, as to which see ante, p. 179. 

(m) 51 & 52 Vict. o. 43, s. 67, which section sets out specifically the 
various Equity matters in which the County Court has jurisdiction. As 
to their jurisdiction in matters coming within the Queen's Bench 
Division, see ante, p. 173, note (ii). 

(o) 51 & 52 Vict. c. 43, b. 69. 
, ip) Ibid. B. 68. 
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CHAPTER V. 

OF CERTAIN SPECIAL PKOCEEDINGS. 

It has been stated (a) that in some cases proceedings 
may be commenced by petition, motion, summons, and 
special case. These require to be noticed, as also do 
one or two other special proceedings. 



Petitions, 
motions, and 
Bonunonses 
defined. 



A petition, when dealing with it as an interlocutory 
proceeding, we defined as a written application to the 
Court containing a statement of facts and praying for 
a certain order (6). A motion has already been defined, 
when dealing with it as an interlocutory proceeding, as 
an application made to the Court without any written 
statement (c). A summons has also been defined, when 
dealing with it as an interlocutory application, as a 
written application made to a Judge in Chambers (d). 
Each of these definitions is equally applicable to a 
petition, motion, or summons respectively as a means 
of commencing proceedings, except that then the 
particular proceeding is specially allowed by the pro- 
vision of some statute or rule of Court. An origin- 
ating summons is defined by the Rules as " Every 
summons other than a summons in a pending 
matter " (dd). 



Generally as 
to petitions. 



A petition as a mode of commencing proceedings is 
intituled or headed in the matter of the Act of Parlia- 
ment under which the petition is presented, and also 



(a) Ante, p. 190. 
(c) Ante, p. 223. 
{dd) Order lxxi. r. la. 



(6) Ante, p. 222. 
{d) Ante, p. 224. 
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in the matter of the particular trust, or property, or 
person to which it relates, and should state the facts 
concisely, and be divided into paragraphs numbered 
consecutively (e). As has already been stated with 
regard to interlocutory petitions (/), the petition is 
lodged at the Eegistrar's OfiBce, and in addition an 
originating petition in the Chancery Division has to be 
marked with the name of one of the Judges, to be 
ascertained in the same way as in the case of an action 
commenced in the Chancery Division, and if the 
applicant is under disability there must be a next 
friend as in the case of an action (jg). Every petition 
states at its foot the names of the persons on whom it 
is proposed to serve it, who are called the respondents, 
and if no person is intended to be served, a statement 
to that effect is made at the foot thereof (A.). The 
petition, being presented, it is answered as before ex- 
plained in the case of interlocutory petitions (■i). The 
petition does not require to be signed by counsel. If 
any parties to it are under disability, the same rules 
apply as in the case of parties to an action being under 
disability. 

Service of the petition is effected by delivering to Service of 
the person to be served, a true copy of the petition with P^''*'*"^- 
the foot-note and the fiat (k) thereon and at the same 
time showing him the original. The rules generally as 
to service of a writ in an ordinary action (t) apply to 
service of a petition, but it appears that leave cannot 
be given to serve an originating petition out of the 
jurisdiction (m). At least two clear days must elapse 

(e) Order lii. r. 18. 

(J) Ante, p. 222. 

(o) Order v. r. 9. Order lii. r. 16, see ante, pp. 39, 40, as to next 
friend, and ante, p. 190, as to the mode of ascertainment of the particular 
Judge. (A) Order LII. i. 16. 

(i) Ante, p. 222. 

(it) That is the " answering " of the petition — viz., the date of hear- 
ine, &c. (h Ante, pp. 47, 48. 

(m) Be Busfidd, 32 Ch. D. 123 ; 55 L. J. Oh. 467 ; 54 L. T. 220. 
^Jdlard, 39 Ch. D. 424 ; 60 L. T. 87 ; Annual Practice, (1897) 968, 
notes to Order LII. r. 17. 
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between the semce of the petition and the day- 
appointed for its hearing (n). Generally the same 
rules apply as to the hearing and subsequent drawing 
up and perfecting of the order made upon an originat- 
ing petition as have already been mentioned in con- 
sidering interlocutory petitions (o). 

We will now proceed to notice some particular in- 
stances of proceedings commenced by petition : 



Petitions 
nnder Trustee 
Act, 1893. 



Payment into 
Court. 



Former 
proTisions 
now repealed. 



1. Petitions under the Trustee Act, 1893 (ji). — This 
is an important Act consolidating the law with regard 
to trustees, and repealing various statutes (cj) under 
which formerly applications to the Court might be 
made. It provides (r) that trustees (s) or the majority 
of them, having in their hands, or under their control, 
money or securities belonging to a trust, may pay the 
same into the High Court, and the same shall, subject to 
rules of Court, be dealt with as the Court may order. 
If there are several trustees and they do not all agree, 
the Court may order the payment into Court to be 
made by the majority. This is in substitution for the 
now repealed provisions of the Trustee Belief Acts, 1847 
and 1849, and also for the provision in the Legacy Duty 
Act, 1796 (t), which is repealed, under which formerly 



(n) Order in. r. 17. 

(o) Ante, p. 225 ; see albo p. 223, as to Costs on Petitions. 

(p) 56 & 57 Vict. u. 53. 

(g) Particularly the following: 36 Geo. III. c. 52, s. 32 (The Legacy 
Dufy Act, 1796) ; 10 & 11 Vict. c. 96, and 12 & 13 Vict. c. 74 (Trustee 
Relief Acts, 1847 and 1849) ; portions of 13 & 14 Vict. c. 60, and 16 & 
16 Viol. 0. 55 rrhe Trustee Acts 1850 and 1852) ; 22 & 23 Vict. o. 35, 
SV30 (Lord St":~Leonard8' Act allowing a petition to be presented to the 
Court hy trustees for the Court's opinion) ; 25 & 26 Vict. c. 108 (The 
Confirmation of Sales Act). 

(r) 56 & 57 Vict. c. 53, s. 42. 

(«) This includes express, implied, and conatructiTe trustees, and an 
executor or administrator, but "a trust" does not include "the duties 
incident to an estate conveyed by way of mortgage " (s. 50). It may 
therefore be doubted whether a mortgagee who has sold under his power 
of sale, and has a balance in his hands, can now pay it into Court as he 
certainly could have done foimerly. 

(t) See the meaning of the expressions " trust " and " trustee " given 
in B. 60, supra, note (s). 
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the amount of a legacy might be paid into Court by an 
executor after paying the legacy duty where the legatee 
was an infant or beyond seas. The object of the pro- 
vision is, as was also the object of the repealed provisions, 
to afford to persons occupying the position of trustees 
or personal representatives of a deceased person, a means 
in the event of difficulties or disputes arising, of having 
the same removed and freeing themselves from re- 
sponsibility. 

Where it is desired to make a payment into Procedure 
Court under this provision, the trustee must file an provTsl'on.^ 
affidavit, intituled in the matter of the trust and of the 
Act, and setting forth a short description of the trust, 
the names of the persons interested and their addresses 
to the best of his knowledge and belief, his submission 
to answer all such inquiries as the Court may direct, 
and the place where he is to be served with any proceed- 
ings (?«). There must also be annexed to the affidavit 
a printed lodgment schedule setting forth the trustee's 
name and address, particulars of the fund, and other 
details, including a statement whether the money is to 
be invested and on what securities ; and on production 
of an office copy thereof the Paymaster General issues 
directions, and the money or stock is pafd or transferred 
into Court without any order for that purpose, and if 
the money is to be invested, it will be invested if and 
when it amounts to £40, and any accruing dividends 
will also be invested if and when they amount to 
£20 (lu). 

The payment into Court being made, the trustees Notice of 
must forthwith give notice by prepaid letter through the P^^^^"' •°- 
post to the several persons mentioned in the affidavit as 
being interested (x). One or more of these persons 
then presents a petition setting forth the facts of the Petition. 

(«) Order Livb. r. 4. 

{w) Supreme Court Funds Eules, 1894, rr. xli. 73. 

[x) Order Livb. r. i. 

R 
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case and giving an address for service (y), asking for 
the fund to be dealt with and disposed of as he con- 
tends it should be. Service is effected on such persons 
as the Court or Judge may direct (z), and the petition 
then comes on for hearing, it being supported by any 
necessary affidavits, and the matter is then disposed of 
Coste. by the Court. The costs are in the discretion of the 

Court, but are most usually directed to be paid out of 
the fund. A trustee may deduct his costs of payment 
into Court in the first instance, but he need not do so, 
and if he does not do so the Court will order payment 
of his costs, provided of course that he has acted 
properly in making the payment into Court. If he has 
improperly taken advantage of the Act when he ought 
not to have done so, the Court can order him to pay 
the costs occasioned thereby, but if he has deducted 
his own costs of payment in, he cannot on the hearing 
of the petition, be ordered to repay them, though, if it 
can be established that the costs have been improperly 
retained by the trustee, an action will lie against him 
to recover them (a). 

Payment into Where a fund consists of moneys or securities beiner, 

court of , . , „ ,. , .-, 

legacies. Or being part or, or representing, a legacy or residue to 

which an infant" or person beyond seas is absolutely 
entitled, and on which the trustee has paid the legacy 
duty or on which no duty is chargeable, the trustee 
may pay or transfer the same into Court without an 
affidavit on production of the Inland Eevenue certificate, 
and a request signed by himself or his solicitor; and any 
money thus paid in is invested if and when it amounts 
to £40, and the dividends on such investments or the 
securities transferred into Court are accumulated, and 
invested if and when they amount to £20 (6). The 

(y) Order uvb. r. 4. («) Ibid. 

(a) Re Parlcer, 39 Cb. D. 303 ; 58 L. J. Ch. 23. 

(6) Order Livb. r. 4. Supreme Court Funds Rules, 1894, rr. 41, 73. 
No deduolion must be made from the amount paid in for costs and 
expenses (see Schedule to Supreme Court Funds Rules, 1894. Form 
No. 16 in Annual tractice, (1897) vol. ii. 301). 
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person or persons entitled may obtain payment out of 
Court by an ex parte petition in a summary way, on 
proper proof of identity, and if paid in on account of 
infancy, on proof also of having attained full age. 
The payment into Court under this provision, of a 
legacy belonging to an infant, does not constitute the 
infant a ward of Court (c). 

In all cases under the Trustee Act, 1893, if the fund When 
paid or transferred into Court does not exceed £1000, shoiwbeV 
or £1000 nominal value, the application must be by summons. 
summons and not by petition (d). 

Another kind of petition that may be presented Petition to sell 
under the Trustee Act, 1893, is by trustees asking for SX!**'°°' 
leave to sell land apart from the minerals (e). This 
provision is in lieu of that contained in the Confirma- 
tion of Sales Act, 1862 (25 & 26 Vict. c. 108), which 
is repealed. 

2. PetitioTis' under the I/if e Assurance Companies (Pay- Life Assurance 
ment into Go%irt)Act, 1896 (ee). — Under this Act a Life Ao™i896.^ 
Assurance Company may pay into the High Court 
(or where the head office of the Company is situate 
within the jurisdiction of the Chancery Court of the 
County Palatine of Lancaster either into that Court 
or into the High Court) any moneys payable by them 
under a life policy, in respect of which, in the opinion 
of their Board of Directors no sufficient discharge can 
otherwise be obtained (/). 

Where a Company desires to avail itself of this Procedure 
provision an affidavit must be made by the secre- provision, 
tory or other authorised officer intituled "In the 
matter of the Policy No. effected with," &c., giving 



(c) Daniel's Ch. Pr. 6th ed. 2200, 2201. 

\d) Order lv. r. 13a. 

(e) 56 & 57 Vict. c. 53, b. 44 ; Order Livb. r. 3. 

(ce) 59 Vict. ^. 8. (/) Sect. 3. 
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(1) a short description of the policy and the persons 
appearing to be entitled under it (2) a short statement 
of all notices received with regard to it, (3) stating that 
in the opinion of the directors no sufficient discharge 
can be obtained except by means of payment into Court, 
(4) submitting to pay into Court such further sum and 
any costs as may be ordered, (5) undertaking to transmit 
forthwith to the Paymaster any further notices of claims 
that may be received, (6) stating the place where the 
Company may be served with proceedings. No costs 
or expenses of the payment into Court must be deducted. 
Notice of payment must then be given by the Company 
by prepaid letter through the post to the several 
claimants to the money, and any such claimant may 
apply by petition to the Chancery Division for payment 
out of the money, or where the amount does not exceed 
£1000 the application may be by summons. The petition 
or summons has to be served on the other claimants, 
and also on the Company if any further sum or costs 
are asked against them, but not otherwise {ff). The 
matter is then decided by the Court on the heariag of 
the petition or summons, and payment out directed to 
the party entitled. 



Petitions under 3. Petitions under the Land Clauses Consolidation Act, 
Oonsou'Sr 1845 (^).— Prior to this Act every company authorized 
Act, 1846. by ^ct of Parliament to acquire lands for undertakings 
or works of a public nature, included in its special 
Act the powers and provisions which were necessary to 
enable the company to take such lands ; but by this 
Act the usual provisions were consolidated therein, and 
were made applicable to all future undertakings 
authorized by statute, except so far as they might be 
varied or excepted by the special Act (gg). 



(ff) Rules of Supreme Court (Life Assurance Companies) 1896. See 
Annual Practice, (1897) vol. ii. 377. 

(g) 8 & 9 Vict. 0. 18, amended by 23 & 24 Vict. c. 106. 
(ng) Daniel's Cli. Pr. 6th ed. 2137. 
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The special particular in which we require to notice 
this Act is in the case of land being taken, in which 
persons who are under some disability are interested. 
In such cases the value of the property is arrived at by 
two surveyors, one nominated by the promoters of the 
undertaking, and the other by the other party, and if 
they differ, by a third surveyor appointed by the Board 
of Trade (A) on the application of either party after 
notice to the other. 

The amount of the purchase-money being thus as- Dealing with 
certained, it is on request paid into the Bank with the "'™"^' 
privity of the Paymaster-General of the Court (i), and 
placed to a proper account there, and invested in 
Consols until it can be applied to one of the following 
purposes — viz., (1) the purchase or redemption of the 
land tax, or discharge of any debt or incumbrance 
affecting the land in respect of which the money has 
been paid, or affecting other land settled to the same uses 
or trusts ; (2) the purchase of other lands to be settled 
to the same uses or trusts ; (3) if the money is in 
respect of any buildings, in removing or replacing such 
buildings, or substituting others in their stead ; (4) in 
payment to any person becoming absolutely entitled (/); 
or (5) in any way in which capital money may be 
applied under the Settled Land Act, 1882 (k). 

Applications under this Act are frequent, for — the instances of 
money being simply paid into Court as above mentioned fh'j*^°t^ '""**'" 
— at first, perhaps, a temporary investment may be 
required, then a permanent investment, and finally 
payment out of Court to the person absolutely entitled. 
To accomplish each of these objects different applica- 
tions have to be made, and the costs of the same,i f 
proper under the circumstances, fall upon the company. 



{h) 46 & 47 Vict. c. 15, s. 1. 

(i) See Supreme Court FuntlB Rules, 1894, rr. 30, 39. 

(j) 8 & 9 Vict. c.'18, 8. 69. 

(*) 45 & 46 Vict. c. 38, BB. 21, 32. 
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SummonB in 
certain cases. 

Ooui-se where 
purchase- 
money tinder 
£200 and £20 
respectively. 



All applications for interim and permanent investments, 
and for payment of dividends, are now disposed of by. 
summons in Chambers (Z). It should be mentioned 
that if the purchase-money does not amount to £200, 
instead of being paid into Court as just mentioned, it 
may be paid to two trustees to be nominated on behalf 
of the persons entitled, in the manner pointed out by 
the Act ; and if the money does not exceed £20 it may 
instead be paid to the husband, guardian, committee, 
or trustee of the person entitled to the rents and 
profits of the lands taken. 



Affidavit in 
support of 
such petition. 



In the case of applications under this or any other 
Act of Parliament directing the purchase-money of any 
property sold to be paid into Court, any persons claim- 
ing to be entitled to the money so paid in, must make 
an affidavit, not only verifying their title, but also- 
stating that they are not aware of any right of any 
other person, or of any claim made by any other 
person, to the sum claimed, or any part thereof ; or if 
the applicants are aware of any other right or claim,, 
they must in such affidavit state, or refer to, and except 
the same (m). 



Petitionsunder 4, Petitions UTider the Leases and Sales of Settled 

Leases and •' 

Sales of Settled ^stefos Act, 1877 (n). — Petitions may, under this Act, 

Estates Act ' v / >j ' 

1877. ' be presented for the purpose of making a lease or sale 
of a settled estate which could not otherwise be leased or 
sold on account of its being in settlement. It is rarely 
necessary now to have recourse to this Act, on account 
of the provisions of the Settled Land Act, 1882 (0). 

5. Petitions to wind up Companies. — This is a subject 
now regulated by the Companies Winding-up Act, 



(I) Order lv. r. 2 (7). (m) Order lii. r. 18. 

(re) 40 & 41 Vict, c. 18. 

(0) 45 & 46 Vict. c. 38. See as to applications under that Act by 
summons, post, pp. 273, 274. 
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1890 (p) and the Rules issued thereunder. The business 
is now specially assigned to an individual Judge (q). 
The matter therefore stands by itself, and appears to be 
outside the scope of the present work, and the student 
is referred to the Act and Eules or to any work dealing 
with the subject of Company Law (r). 

A motion as a means of commencing proceedings is Motions, 
not of constant occurrence. An instance of it would, instances 
however, occur in the enforcing of an agreement for origtoatog 
the remuneration of a solicitor under the Solicitors proceedings. 
Remuneration Act, 1870 (s), or to rectify the Register 
of Trade Marks by striking out a trade mark wrongly 
registered {ss), or that a solicitor should answer matters 
on affidavit, or be struck off the Rolls. With regard Motion as to 
to such motions as these against solicitors, the notice ° "" ™' 
of motion must state in general ' terms the grounds of 
the application ; a copy of any affidavit intended to be 
used must be served with the notice of motion (t) ; and 
the notice of motion must be served not less than ten 
clear days before the time fixed by the notice for 
making the application, instead of two days as in 
ordinary cases (u). An originating notice of motion 
is served in the same way as a writ of summons, and 
leave cannot be given for service out of the jurisdic- 
tion (m«). 

Where the commencement of any proceeding in the Assigning to 
Chancery Division is by motion, the notice of motion J„dge"'" 

ip) 53 & 54 Vict. >;. 63. 

Iq) Mr. Justice Vaughan Williams, see order of Lord Chancellor of 
26th March, 1892. 

(r) See Eustace Smith's Summary of the Law of Companies. The 
subject of Company Law generally, is of so much practical importance 
that a perusual of this small work is very advisable, and besides dealing 
with the general law relating to Companies, it also deals with procedure. 

(s) 33 & 34 Vict. c. 28, ». 8. 

<««) 46 & 47 Vict. c. 57, s. 90. 

(<) Order Lii. r. 4. 

(m) Ibid. r. 5. 

(uu) Be Compagnie Giniral d'Mavix Mirt4rales, (1891) 3 Ch. 451 ; 
60 L. J. Ch. 728. 
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must be taken to the writ department of the Central 
Office, and it is the duty of the proper officer there to 
mark the same with the name of one of the Judges, to 
be ascertained in the same way as in the case of an 
action commenced in the Chancery Division (v). 



SommonBes. 



Issue and 
service. 



Defanlt of 
appearance. 



Appearance. 



Summonses as a mode of commencing proceedings 
are of very considerable practical importance, and the 
procedure thereon has recently been much altered (yi). 
The summons is prepared by the applicant or his 
solicitor, and in the Chancery Division is assigned to a 
particular Judge, as has been detailed with regard to a 
writ of summons (x). It is sealed with the seal of the 
Central Office and a copy is filed there (y), and it 
requires the defendant or respondent to enter an 
appearance within eight days (yy), except in certain 
specified cases in which no formal appearance is 
required to be entered — e.g., summonses relating to 
Bolicitorp, summonses under the Arbitration Act, 1889, 
and interpleader summonses (z). Generally the same 
rules as to service apply as have been detailed with 
regard to a writ of summons (a), but service out of 
the jurisdiction cannot be allowed (6). If the defendant 
or respondent makes default in appearance, the plaintiff 
or applicant may apply for an appointment for the 
hearing of the summons, and upon a certificate that 
no appearance has been entered a time is appointed 
for the hearing of the summons (c). It is necessary 
that the defendant or respondent should enter an appear- 
ance at the Central Office before he can be heard, and 



(a) Order v. r. 9 ; see ante, p. 190, as to the mode of ascertainment 
of the particular J udge. 

{w) See forma in Appendix II. hereto, post, p. 321, 322. 

(x) Ante, p. 190. 
. ly) Order liv. r. 4h. 

{yy) Order liv. r. 4o. 

{«) See list of Sumojonsea to which no formal appearance necessary. 
Order liv. r. 4f. 

(o) See ante, pp. 47, 48. 

(6) Ee Busjie;d, 32 Ch. D. 123 ; 56 L. J. Oh. 467 ; 54 f,. T. 220. 

(c) Order xiii. r. 15. 
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give notice thereof, and if he appears after the time 
limited it is provided that he shall not be entitled to 
any further time for any purpose than if he had 
appeared according to the summons (d). After appear- Hearing of 
ance the day and hour for attendance before the Judge ^"°""°°^ 
or Master is given by notice sealed with the seal of 
the Central OfiSce in the case of a summons issued 
in the Queen's Bench Division, or of the chambers of 
the Judge to whom such summons is assigned in the 
case of a summons issued out of the Chancery 
Division, and this notice is served on the defendant 
or respondent by delivering a copy thereof at the 
address for service named in the memorandum of 
appearance, not less than four clear days before the 
return day («), 

We will now proceed to deal with particular instances 
of originating summonses : — 



summons. 



1. Summonses for the Administration of the Estates of Administration 
Deceased Persons (/). — An originating summons for this ' 
purpose may be issued by the executors or administrators 
of a deceased person or any of them, or the trustees 
under any deed or instrument or any of them, or by 
any person claiming to be interested in the relief sought 
as creditor, devisee, legatee, next of kin, heir-at-law, 
customary heir, or cestui que trust, or as claiming from 
such beneficiaries by assignment or otherwise, for the 
administration of the real or personal estate of the 
deceased, or of any trust. The hearing takes place in 
Chambers, and on account of this, the proceedings are 
usually less expensive, and more expeditious, than an 
action for the purpose. This mode of proceeding should 
only be had recourse to in simple cases, and provided 
there is no special or peculiar relief sought ; thus, an 
executor or administrator cannot be charged with wilful 



(d) Order lit. r. 4c. (e) Ibid. r. 4d. 

(/) Order lv. i . 4. 
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Order for 
general ad- 
ministration 
oannot be 
made by a 
Master. 



default on such a summons (g). It should be noticed 
that no order for general administration, or for execution 
of trusts, or for accounts and inquiries concerning the 
property of a deceased person, or any property held 
upon trust, or the parties entitled thereto, can be made 
except by a Judge in person (A.) ; so that although such 
a summons comes before the Master in the first instance, 
his duties are confined to entering the evidence and 
seeing generally that the matter is in order, and he 
must then adjourn it to the Judge in Chambers. 



stay of action 
for administra- 
tion after 
order made on 
summons. 



Qeneral 
proceedings. 



Further con- 
sideration in 
Chambers. 



If an action for administration is brought after an 
order has been made upon an administration summons, 
the action will be stayed unless further relief can be 
obtained in the action than upon the summons (i). 
The practice to be observed as to service of notice of 
the order, and obtaining leave to attend the proceedings, 
and generally, is the same as in an ordinary action 
except as before mentioned, and except also that the 
further consideration is brought on in Chambers if it 
was originally adjourned to come on in this way (/). 
When this is the case the practice is to issue a sum- 
mons for the purpose, which may be taken out by the 
plaintiff, or other party having the conduct of the pro- 
ceedings, after eight days from the filing of the Master's 
certificate ; and after the expiration of fourteen days 
from the filing of the certificate such summons may be 
taken out by any other party. The summons must be 
served not only upon the parties to the suit, but also 
upon any persons who have been served with notice of 
the order for administration and have appeared. Six 
days must elapse between the service and hearing of 
the summons (Ic). 



{g) Re Sengler, Frowde <6 HengUr. W. N. (1893) 37 ; Law 
Students' Journal, Apiil 1893, p. 77. 

(/») Order lv. r. 15a. 
- (i) Daniel's Ch. Pr. 6th ed. 994, 99.5. 

{)) Order i.v. r. 72. For other cases in which the further tonsidera- 
tioii mav be bruugh' on in Chambers, see ante, pp. 243, 244. 

(7r) (W.r LV. r. 72. 
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2. Suvimonses under Order LV. Rule 3. — All such Originating 
persons as have been mentioned as capable of taking out unto oX 
an originating summons for general administration, may oJ^tain limited 
also take out an originating summons returnable in the purposes. 
Chambers of a Judge of the Chancery Division, for 
such relief of the nature or kind following as may by 
the summons be specified, and as the circumstances of 
the case may require, that is to say, the determination, 
without an administration of the estate or trust, of any 
of the following questions or matters : — 

(a) Any question affecting the rights or interests 

of a person claiming to be creditor, devisee, 
legatee, next of kin, heir-at-law, or cestui que 
trust : 

(b) The ascertainment of any class of creditors, 

legatees, devisees, next of kin, or others : 

(c) The furnishing of any particular accounts by 

the executors or administrators or trustees, 
and the vouching (when necessary) of such 
accounts : 

(d) The payment into court of any money in the 

hands of the executors or administrators, or 
trustees : 

(e) Directing the executors or administrators or 

trustees to do or abstain from doing any 
particular act in their character as such 
executors or administrators or trustees : 

(f) The approval of any sale, purchase, compromise, 

or other transaction : 

(g) The determination of any question arising in the 

administration of the estate or trust (t), 

{I) Older LT. I. 3. 
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When Master It IS Specially provided that a summons under this 

jnrisdiotion. provision, the object of which is to obtain the opinion 

of the Court or a Judge upon the construction of a 

docuaent or any question of law, must be brought 

before the Judge in person '(m). 

Importance of It will be noticed that the great importance of 
r er LT. r. 3. Qj.^gp j^y jj^le 3, is in enabling certain things to be 
done without a general administration. To have had 
the assistance of the Court in any of the foregoing 
matters would formerly have necessitated a suit for 
the general administration of the estate, or for the 
general carrying out the trusts of the settlement, or 
will. The provisions of the Rule are very wide, and 
enable almost any point to be determined in this way, 
but still the Rule only extends to matters which previ- 
ously could have been determined in an administration 
suit, and does not confer on the Court any more ex- 
tended power than that (n). 

Extent of The issue of a summons under Order LV. Rule 3 

eummons'Trith ^°^^ ^°^ interfere with or control any power or dis- 

executor's cretion vested in any executor, administrator, or trustee, 

except so far as any such interference or control may 

necessarily be involved in the particular relief sought (o). 

General points The persons to be made defendants and to be served 
on both ttie ^ with either of the two summonses at present dealt with 
Btumnonees ^re, generally, the parties interested, the residuary , 
with. legatees, or next of kin, or some of them, or the 

served. executors or administrators, as the case may be (p) ; 

and the Court or Judge may direct such other persons 
Evidence. to be served as they or he may think fit (q). Either 

(m) Order lv. r. 15. 

(n) Be Carlyon, 56 L. J. Ch. 219 ; 56 L. T. 151 ; 35 W. R. 155 ; 
Ee Bridge, i'ranls v. Worth, 56 L. J. Ch. 779 ; 56 L. T. 726 ; 35 
W. R. 663 ; Re BoyU, Moyle v. Mayes, 43 Ch. U. 18 ; 59 L. J. Ch. 1 ; 
61 L. T. £42. 

(o) Order lv. r. 12. {p) Ibid. r. 5. 

(5) Ibid. r. 6. 
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of such summonses must be supported by such evi- 
dence as the Court or Judge may require, and such 
directions may be given as they or he may think just 
for the trial of any question arising thereon (r). The 
Court or Judge may give any special directions touch- 
ing the carriage or execution of the judgment pro- 
nounced, or the service ' thereof upon persons not 
parties as they or he may think ]'ust(s) ; but it is not 
obligatory on the Court or a Judge to pronounce or 
make a judgment or order, whether on summons or 
otherwise, for the administration of any trust, or of 
the estate of any deceased person, if the questions 
between the parties can be properly determined with- 
out such judgment or order (t). 

When either of such summonses as we have at Any second 
present dealt with has been taken out, eveiy sttbse- lating to same 
quent summons relating to the same estate or trust ^g^*'®*^ ^^ 
must be marked with the name of the Judge to whom same Judge. 
for the time being the matter is assigned, and in case 
any such subsequent summons shall be marked with 
the name of another Judge, it is the duty of the 
executors, administrators, or trustees to apply for the 
transfer to such first-mentioned Judge of such subse- 
quent summons (w), who may without further consent 
order the transfer accordingly (v). 

3. Summonses under Order LIV.a(w). — This is a Summonses 
new provision under the Supreme Court Rules of Nov. ^a^'^fo/ooL 
1893, and is an extension of the principle of Order LV. struction of 
Rule 3. It is provided that, in any Division of the ment. 
High Court, any person claiming to be interested 
under a deed, will, or other written instrument, may 
apply by originating summons for the determination of 
any question of construction arising under the instru- 

(r) Order LV. r. 7. (s) IbiJ. r. 9. 

\t) Ibid. r. 10 ; Alexander t. Colder, 2 Ch. D. 457. 
(u) Order LV. r. 11. 
\v) Older xlix. r. 6. (w) Order Liva. 
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ment, and for a declaration of the rights of the persons 
interested ; but the Court or a Judge are not bound 
to determine any such question of construction if of 
opinion that it ought not to be determined on originat- 
ing summons. The Court or a Judge may direct such 
persons to be served with the summons as they or he 
may think fit, and any such application must be sup- 
ported by such evidence as the Court or a Judge may 
require. 



Summonses 
nnder Trustee 
Act, 1893. 



Appointment 
of new 

trustees. 

Vesting 
orders. 



Former 

provisions 

repealed. 



Kvidence, Ike. 



4. Summonses under the Trustee Act, 1893 (cp). — It 
has already been pointed out (y) that with regard to 
funds or money in court, any application is to be by 
summons instead of by petition when the money or 
securities in court do not exceed £1000 or £1000 
nominal value. This Act also provides (?) that when- 
ever expedient, or if it is difiBcult to do so without 
coming to the Court, the Court may make an order for 
the appointment of new trustees, and there is a general 
power also given to the Court of making vesting orders 
— that is, orders operating as and having the effect 
of vesting property in any person — and such order 
may be made on the appointment of new trustees, or 
quite apart from any appointment, and in all cases 
that may be necessary. These provisions are in sub- 
stitution for the former provisions of the Trustee Acts, 
1850 and 1852 (a), which are now repealed by this 
new Act (b). By the Eules issued under this Act all 
such applications are now to be by summons (c). Any 
summons for the appointment of new trustees must be 
supported by evidence showing the willingness of the 
intended new trustee to act, and his fitness, the former 
point being proved by his written consent signed by 
him and verified by the signature of his solicitor (d), 



{x) 56 & 57 Vict. 0. 53. iy) Ante, p. 259. 

{«) Sects. 25-41. 

(a) 13 & 14 Vict. 0. 60, and 15 and 16 Vict. o. 55. 

(J) 56 & 57 Vict. c. 53, s. 51, and Schedule to the Act. 

(c) Order lv. r. 13a. 

{d) Order xxxviii. r. 19a. 
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and the latter point by the affidavit or affidavits of 
some person or persons well acquainted with him. 
The affidavit of fitness must not be made by the solici- Affidavit of 
tor of any of the parties. In addition to this, the 
nature of the trust, the persons interested in it, and 
the reason of the application, have to be shown by 
affidavit. Generally, in all cases of summonses under 
this Act, affidavits must be filed showing the necessary 
facts, and the necessity or expediency of the Court 
making the order asked for. Any order made dealing 
with a legal estate, is liable to the same stamp duty as stamps, 
would have been payable if the same matter had been 
effected by deed. Thus, an order appointing a new 
trustee and vesting land in him, would, besides the 
ordinary judicature stamps, bear two ten- shilling deed 
stamps. 

5. Summonses relating to Mortgages. — It is now pro- Summonses 
vided that any mortgagee or mortgagor, whether legal ™ ruie'sa.'' 
or equitable, or any person entitled to or having pro- relating to 
perty subject to a legal or equitable charge, or any 
person having the right to foreclose or redeem any 
mortgage, whether legal or equitable, may issue an 
originating summons, returnable in the chambers 
of a Judge of the Chancery Division, asking for 
such relief of the nature or kind following as may by 
the summons be specified, and as the circumstances of 
the case may require ; that is to say, — Sale, fore- 
closure, delivery of possession by the mortgagor, 
redemption, reconveyance, delivery of possession by 
the mortgagee (e). The persons to be served with 
such a summons are such persons as, under the exist- 
ing practice of the Chancery Division, would be the 
proper defendants to an action for the like relief (/). 
Trustees, executors, and administrators may now, in 
foreclosure proceedings, sue and be sued without join- 



(e) Order lv. r. 5a. (/) Ibid. i'. 5b. 
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ing beneficiaries, subject to the power of the Court to 
order any such persons to be made parties {g). 

Guardianship 6. Summonses f Or Guardianship and Maintenance (h). 

ance'summons. — The objeot of such an application as this, is to have 
a guardian appointed to some infant, and to obtain an 
allowance for the infant's support. The summons is 
intituled in the matter of the infant, and is disposed 

Evidence in of in Chambers. In support of it evidence must be 
given of(l) the age of the infant; (2) the nature and 
amount of his fortune and income ; and (3) what rela- 
tions he or she has (i). The fitness of the proposed 
guardian must also be shown. Of course when there 
is an existing suit there is no necessity to issue an 
originating summons, but the application for guardian- 
ship and maintenance is made as an interlocutory step 
therein, and the same evidence will have to be adduced 
unless it is already before the Court (j ). 

Infant's Every infant served with a petition, notice of motion, 

petition"*^ "" 01 summons, appears on the hearing by guardian ad 
motion, or Ufem in all cases in which the appointment of a special 

summons. ^ . ^ ■*■ -*■ 

guardian is not provided for. No order for the 
appointment of such guardian is necessary, but the 
procedijre is the same as in the case of an infant 
defendant to an action (k). 

Summonses 7. Summonses under the Infant Settlement Act, 

SettlemenT ^ 1855 Q). — Under this Act a binding marriage settle- 
Act, 1865. ment may be allowed by the Court in the case of a 
male infant at the age of twenty years, and in the case 
of a female infant at the age of seventeen years. 
However as regards any power of appointment or dis- 

(g) Order xvi. i. 8. 
(h) Order lv. rr. 25, 26. 

(i) Ibid. r. 25 ; Daniel's Ch. Pr. 6th ed. 1119. 
\]) As to this and further generally as to maiutenaQce, see ante, 
pp. 240, 241. 

(/c) Order xvi. r. 19 ; ante, pp. 40, 65. 
(I) 18 & 19 Vict. c. 43. 
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entailing assurance executed by any infant tenant in 
tail, it is provided that it is only to take effect if he 
or she afterwards attains full age (m). All such 
applications must be by summons (n) ; and in support Application to 
thereof evidence must be adduced to show the follow- a^a^/^Zoe" 
ing matters: (1) the age of the infant; (2) whether ™ support 
any parents or guardians ; (3) with whom the infant 
is living, and if no parents or guardians, what near 
relations the infant has ; (4) the rank and position 
in life of the infant (5) what the infant's property 
and fortune consists of ; (6) the age, rank and 
position in life of the person to whom the infant 
is about to be married ; (7) what property, fortune, and 
income such person has ; (8) the fitness of the pro- 
posed trustees, and their consent to act (o). .The Proposals 
proposals for the settlement of the property of the mbmitted to 
infant, and of the person to whom such infant is ^^^ee- 
proposed to be married, must be submitted to the 
Judge (p). 

8. Summonses under the Settled Land Acts, 1882- Summons 
1890 (2).— Under these Acts, with reference to leases Land Icls!"^ 
and sales of settled estates, applications to the Court 
are often necessary. All such applications are by 
summons in Chambers, usually served on the trustees Service of 
or the tenant for life, as the case may be, and no ™™™°"^- 
other person is served in the first instance (r). The Evidence in 
title of the parties is verified by affidavit (s), and, ^'^°^ ' 
where capital money is to be paid into Court, to enable 
such payment to be made a summons must be taken 
out for leave to so pay in, and there must be an affi- 

(m) Ee Scott, Scott v. Eanhury (1891), 1 Ch. 298 ; 60 L. J. Ch. 461 ; 
63 L. T. 800. 

(re) Order lv. r. 2 (10). (0) Ibid. r. 26. 

Ip) Ibid. r. 26. The Court can sanction a settlement of an infant's 
propprty under this Act even after the marriage has taken place. 
Ee Sampson & WaU, 25 Ch. U. 482 ; 53 L. J. Ch. 457 ; 32 W. E. 617 ; 
and it can a'so do this though the infant married before the prescribed 
age, Ee FhUUps, 34 Ch. D. 467 ; 56 L. J. Ch. 337. 

(q) 45 & 46 Vict. c. 38. 

(r) Settled Land Act Eules, 1882, rr. 2, 4. 

(s) Ibid. r. 7. 
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davit in support of such summons, shewing (1) the 
name and address of the person desiring to pay in ; 
(2) the place where he is to be served with notice of 
any proceeding relating to the money ; (3) the amount 
of the money to be paid into Court, and the account to 
the credit of which it is to be placed ; (4) the name 
and address of the tenant for life under the settlement, 
by whose direction the money is to be paid into Court ; 
Directions that and (5) the short particulars of the transaction in 
tamed'in m'der respect of which the money is payable (t). The order 
for payment in. jjja,de on the summons may contain directions for the 
investment of the money on any securities authorized 
by the Settled Land Act, 1882 («), and for payment of 
the dividends to the tenant for life, either forthwith, or 
upon production of the consent in writing of the appli- 
cant, the signature to such consent to be verified by 
the affidavit of a solicitor. If, however, the trans- 
action, in respect of which the money arises, is not 
completed at the date of payment into Court, the 
money cannot, without the consent of the applicant, be 
ordered to be invested in any securities other than 
those upon which cash under the control of the Court 
may be invested (v). Any person paying capital 
money into Court is entitled first to deduct the 
costs of payment in (w). The various provisions of 
the Supreme Court Funds Eules, 1894, as to pay- 
ment into and out of Court and dealing with money 
in Court (a;) apply here, and generally, in all other 
cases. 



Deducting 
costs of pay 
ment in. 



Summonses 9. Summonses under Vendor and Purchaser Act. 

under Vendor i on j / \ tt t ^• t 

and Purchaser lo74 (j/). — Under this Statute disputes arising on 
Act, 1874. requisitions between vendor and purchaser, other than 



(t) Settled Land Act Eules, 1882, r. 10. 

(u) 45 & 46 Vict. c. 38, s. 21 (1). 

(u) Settled Land Act Eules, 1882, t. 12. See ante, p. 234, 235 

(w) Ibid. r. 14. 

(x) See ante, pp. 232, 246. Settled Land Act Eules, 1882, r. 15 

(y) 37 & 38 Vict. «. 78, s. 9. 
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questions affecting the existence or validity of the con- 
tract (2), may be summarily disposed of by originating 
summons in Chambers. It was at one time thought 
that questions of law or construction only, and not 
disputed questions of fact, could be decided in this 
way, but it is now settled that, whatever could be done 
in chambers upon a reference as to title in a specific 
performance suit, can be done under such a summons (a). 
And the Court has power not only to answer the 
questions submitted to it, but to direct such things to 
be done as are the natural consequences of the decision ; 
so that when the vendor had not shewn a good title, 
or answered the requisitions, the Court ordered the 
vendor to return the deposit with interest at 4 per 
cent., and to pay the purchaser's costs of the investi- 
gation of the title (&). In case of disobedience to an 
order made under this provision, an application to en- 
force it should be made in Chambers, and if an action 
for specific performance is commenced instead, it will 
be dismissed with costs (c). 

A special case as a means of commencing proceed- Special case. 
ings is rarely if ever used now. It occurs where the 
parties tire agreed on the facts, and simply want a 
declaration of the Court on a point of law and nothing 
further. It was originally allowed by the Statute 
13 & 14 Vict. c. 35, which was repealed by the Statute 
Law Eevision Act, 1883 (d) ; but it is still allowed as 
a means of commencing proceedings under the Eules 
of 1883 (e). It should be intituled as an action, 
printed and divided into numbered paragraphs, and 



(2) See Ke Jackson & Woodburn, 57 L. J. Ch. 243. 

(a) Greenwood's Eeal Property Statutes, 2nd ed. 206. 

(6) Ee Hargreaves & Thompson, 32 Ch. D. 454 ; 56 L. J. Ch. 199 ; 
34 W K 708 ; and hereon see and distinguish Re Davis & Cavey, 
40 Ch. D. 601 ; 58 L. J. Ch. 143 ; 60 L. T. 100. 

(c) Thompson v. Binger, 29 W. B. 520. 

(d) 46 & 47 Vict. c. 49. 

(e) Order xxxiv. r. 8. As to a special case in the course of an action 
see ante, p. 125. 
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signed by the several parties or their counsel or 
solipitors (ee). 



Distringas. 



Substituted 
process. 



Affidavit. 



Notice. 



Effect of ser- 
vice of notice. 



A writ of distringas was a writ issued under the 
Statute 5 & 6 Vict. c. 5, s. 5, for the purpose of 
restraining the transfer of some fund not in Court, or 
the payment of the dividends thereon. The process 
of distringas still exists, but a writ is no longer issued 
as formerly (/). Any person claiming to be interested 
in any stock, which includes shares, securities, and 
money standing in the books of a company (which 
comprises the Bank of England and other public com- 
panies) (g), may on filing an affidavit by himself or his 
solicitor, in the form given in the Rules of 1883 (A), 
deposing to the fact of such interest, with a notice in a 
form also given (i), stating what is intended and 
desired, and on procuring an office copy of the affidavit 
and duplicate of the filed notice authenticated by the 
seal of the Central Office, serve the office copy and 
duplicate notice on the company, appending to the 
affidavit a note stating the person on whose behalf it is 
filed, and to what address notices (if any) to that 
person are to be sent(y). The eSect of this service 
is the same as the effect formerly of a writ of distringas 
— viz., not absolutely to prevent any dealing with the 
stock in question, but that on any application being 
made to deal with it, notice is given to the person on 
whose behalf the affidavit was filed (k). Any such 
notice is to be deemed to have been duly given if sent 
through the post by a prepaid letter, directed to the 
person at the address originally stated in the notice 
served, or any address since substituted, whether such 
person to whom the notice is sent is living or not (T). 



{ee) Annual Practice, (1897) 687, notes to Order xxxiv. i. 8. 

(/) Order xlvi. r. 2. 

(o) Ibid. r. 3. 

(A) Ibid. r. 4 ; Form No. 27 in Appendix B. to Rules of 1883. 

(i) Ibid. ; Form No. 22. 

(7) Ibid. rr. 4, 5. _ {k) Ibid. ,. 8. 

(0 Ibid. r. 6. Substitution of address may always be effected by 
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If whilst any such notice continues in force, applica- Position if 
tion is made to deal with the stock or dividends in Sto'deai 
question, and the person on whose behalf the notice ^'* ^'°'=^- 
was given does nothing further for the period of eight 
days from such application, the company cannot refuse 
to permit the dealing with the stock or dividends as 
requested, but within this period such person may 
obtain a restraining order, or commence an action, and 
in it obtain an injunction against dealing with the 
stock or dividends in question (m). Any notice given withdi-awai of 
as aforesaid may be withdrawn by the person who gave "°'"'®- 
it on a written request signed by him, or its operation 
may be made to cease by an order to be obtained by 
motion on notice, or by petition, or by summons at Cham- 
bers, duly served by any other person claiming to be in- 
terested in the stock sought to be affected by the 
notice («.). If the person who files a notice in the nature 
of a distringas, desires to correct the description of the 
stock referred to in the filed notice, he may file an Amendment of 
amended notice, and serve on the company a duplicate ^° ^''^' 
thereof sealed with the seal of the Central OflSce, and 
in that case the service of the notice is deemed to have 
been made on the day on which the amended duplicate 
is so served (o). 

A restraining order is closely allied to a distringas. Restraining 
It is an order obtained ex parte on motion or petition 
in a summary way, without any regular action being 
commenced, on evidence that the applicant is interested 
in a certain fund in the Bank of England or other 
public company, and that it is about to be wrong- 
fully dealt with. It has the same effect as an in- 
junction, but it is only intended for interim purposes, 
and an action should afterwards be commenced, and 
an injunction obtained therein in the ordinary way (p). 

service of a memorandum thereof on the companj in the manner required 
for service of the oiiginal notice (Order xlvi. r. 7). 

(m) Order XLVr. r. 10. 

(ji) Ibid. r. 9. (o) Ibid. r. 11. 

Ip) .>) & 6 Vi. t. .-. fi. s. 4. 
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There does not therefore seem to be much, if any, 
object to be gained by applying for a restraining 
order, but where something more than a distringas is 
required, it is better to at once commence an action, 
and apply therein for an injunction {q). 

(q) See hereon Daniel's Ch. Pr. 6th ed. 1627. 
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PART IV. 

OF APPEAL. 



CHAPTER I. 

APPEALS TO HER MAJESTY'S COtJET OF APPEAL (a). 

All appeals to Her Majesty's Court of Appeal from Time for 
interlocutory orders, or from any order, whether final or *PP«*i'°g- 
. interlocutory, in any matter not being an action, must 
now be brought within fourteen days, and appeals 
from other orders (5) within three months, unless 
special leave is given to bring the appeal after these 
times (c). Where an ex parte application to the Court 
below has been made and refused, an application to 
the Court of Appeal for a similar purpose, must be 
made within four days from the date of such refusal {d). 
Leave to bring an appeal after these times will only be 
granted on shewing some special circumstances. The 
period within which to appeal is calculated in the 
case of an appeal from an order in Chambers, from 
the time when such order was pronounced or when 
the appellant first had notice thereof, and in all other 

(a) Ab to the constitution, &c., of the Court, see ante, p. 18. 

(b) It is provided that any doubts which may arise as to what orders 
are final, and what interlocutory, shall be determined by the Court of 
Appeal (Jud. Act, 1875, s. 12). As to what orders have been held to he 
final, and what interlocutory, see Annual Practice, (18f7) 1073, notes to 
Order lviii. r. 15. 

(e) Order lviii. r. 15. This is an alteration made by the Rules of 
Nov. 1893. Notwithstanding the way in which Order lviii. rr. 9, 15, 
now read, the alteration does not apply to bankruptcy and winding-up 
business, and the time to appeal in such cases is 21 days. 

(d) Ibid. n. 10. 
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cases from the time at which the judgment or order 
was signed, entered, or otherwise perfected, or, in the 
case of the refusal of an application, from the date of 
such refusal (e). 



Mode of 
appealing. 



Length of 
appeal notice. 



Appeals take place by way of re-hearing, and are 
brought by notice of motion in a summary way, and no 
petition, case, or other formal proceeding, except such 
notice of motion, is necessary. The notice of motion 
specifies whether the whole or part only of the judg- 
ment or order in question is appealed from, and in the 
latter case specifies such part (/). This notice of appeal 
— which is a fourteen days' notice if the appeal is from 
a judgment or a final order, and a four days' notice if 
from an interlocutory order (^) — must be served upon 
all parties directly affected by the appeal, and it is not 
necessary to serve parties not so afl'ected ; but the 
Court of Appeal has power to direct notice of the 
appeal to be served on all or any of the parties to the 
action or other proceeding, or upon any person not a 
party, and in the meantime may postpone or adjourn 
the hearing of the appeal. Any notice of appeal may 
be amended by leave Qi). The party appealing is called 
the appellant, and the party against whom the appeal 
is directed, the respondent. 



Setting down. The notice of appeal having been given, the appeal 
must be set down for hearing before the day named in 
the notice for the hearing, or if such day falls in a 
vacation, before the next day on which the Court sits, 
otherwise it may on application be dismissed with costs 
as an abandoned motion (i). The appeal is set down 
by producing to the proper officer of the Court of 



(e) Order lviii. r. 15. Where several claims are juined in one appH- 
cation, and some of them are allowed and acme refused, the time for an 
appeal from the refusal runs from the date of the refusal (Trail v. 
Jaclcson, i Ch. D. 72 ; 46 L.J. Ch. 16 ; 25 W. B. 36). 

(/) Ibid. rr. 1, 2, 

iff) Ibid. r. 3. {!i) Ibid. r. 2. 

(/) Annual Practice, (1897) 1066, notes to Order lviii. r. 8. 
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Appeal the judgment or order appealed from, or an 
ofiBce copy thereof, unless the appeal is from the 
refusal of an application, when this is not necessary (;'), 
and also leaving with him a copy of the appeal notice 
to be filed ; the oflBcer then sets down the appeal in the 
list, and it comes on in its proper order to be heard (k). 
Three copies of the appeal notice and of any other 
important documents should be lodged in Court for the 
use of the Judges (I). 

Ordinarily, no deposit has to be made, or security Security. 
given, on appealing; but a deposit or other security 
for the costs to be occasioned by any appeal may, 
under special circumstances, be directed by the Court 
of Appeal (m). Any application asking for a deposit, 
or other security, from the appellant, should be made 
immediately on receiving the notice of appeal ; and as 
to what will constitute special circumstances for the special 
Court to make such an order, the fact of the appellant circumstances, 
being out of the jurisdiction of the Court, or in some 
cases in an insolvent state, or the appeal being con- 
sidered a speculative or frivolous one, may be sufficient. 
A mere affidavit of the respondent that he is informed 
and believes that the appellant will not be able to pay 
the costs of the appeal is not sufficient (w). The fact 
that the appellant is a married woman without separate 
estate free from anticipation is a ground on which the 
Court may, if it thinks fit, order security (o). Gener- 
ally what will or will not in particular cases amount 
to special circumstances, is a matter for the discretion 
of the Court (^), and security will not as a rule be 
ordered where high penal consequences affecting the 
liberty of the appellant, may follow if the appellant is 

U) Smith V. Orindley, 3 Cb. D. 80. 
(h) Order lvii. r. 8. 

(l) Annual Practice (1897) 1066, notes to Order lviii. i . 8. 
(m) Ordjr lviii. r. 16. 

(n) McDougall v. Copestalce, 34 Sol. Jl. 347. 
(0) Whitdker v. Kershaw, 44 Ch. D. 296 ; 62 L. T. 776. 
(«) Grill V. Dillon., 2 Ch. D. 325; 45 L. J. Ch. 432 ; 24 W. R. 481. 
Ee Phot'graphic Company, 23 Ob. D. 370 ; 31 W. E. 509. 
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shut out by the order from prosecuting the appeal {pp). 
As has been pointed out in a previous part of this 
work (2) motions for new trials are now always made 
to the Court of Appeal, but the Court of Appeal, 
following the former practice of the Divisional Courts, 
will not order security for costs on such applica- 
tions (r). 

No notice of It sometimes happens that the respondent to an 

rf°cross appeS appeal is also dissatisfied with the judgment or order 
neoesEory. qj^ some points. In such a case it is not necessary or 
proper for him to give notice of motion by way of 
cross appeal, but if he intends, upon the hearing of 
the appeal, to contend that the decision of the Court 
below should on any point be varied, he must, if the 
appeal is from a final judgment, give an eight days' 
notice, and if from an interlocutory order, a two days' 
notice of such his intention, to any parties who may 
be affected by such contention, and the whole matter 
can be then dealt with at the hearing. It is, how- 
ever, also provided that the omission to give such 
notice is not to diminish the power of the Court of 
Appeal, but may in the discretion of the Court be 
ground for an adjournment of the appeal, or for a 
special order as to costs (s). 

How the An appeal is sometimes only on a point of law, but 

iJbrou^h^be^ Sometimes it is on a matter of fact. When any question 
fore the Court of fact is involved in an appeal, the evidence taken in 
the Court below, bearing on such question, is, subject to 
any special order, brought before the Court of Appeal 
thus: (1) As to any evidence taken by affidavit, by the 
production of printed copies of such of the affidavits 
as have been printed, and office copies of such of them 



{pp) ffood-Barrs v. Heriot, (1896) 2 Q. B. 375 ; 66 L. J. Q. B. 624. 
(2) Ante, p. 162. 

{r) Heckater ». Crossley, (1891) 1 Q. B. 224; 60 L. J. Q. B. 75; 
Annual Practice, (1897) 1078, notes to Order Lviir. .. 16. 
(s) Order lviii. rr. 6, 7. 
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as have not been printed ; and any evidence by aflBdavit 
not printed in the Court below, may be ordered to be 
printed for the use of the Court of Appeal, but should 
not be printed without such order; (2) As to any 
•evidence given orally, by the production of a copy of 
the Judge's notes, or such other materials as the Court 
may deem expedient (t). 

The Court of Appeal is not necessarily restricted to New evidence 
the evidence used in the Court below, but has full °'' »PP«*'- 
■discretionary power to receive further evidence upon 
questions of fact, such evidence to be either by oral 
examination of witnesses in Court, by aflRdavit, or by 
■depositions taken before an examiner or commissioners. 
Such further evidence may be given without special 
leave upon interlocutory applications, or, in any case, as 
to matters which have occurred after the date of the 
•decision from which the appeal is brought. Upon 
appeals from judgments after trial of any cause or 
matter upon the merits, further evidence (except as to 
matters subsequent as just mentioned), is only admitted 
ty special leave of the Court, which may be granted on 
showing some special gtounds (ti). 

A party who wishes to adduce further affidavits or Course when 
■documentary evidence, should give to the other side^du^'n^w 
notice of his intention to apply at the hearing of the s'"^™<'e. 
appeal for leave to adduce such evidence ; but where 
he wishes to examine fresh witnesses orally, he should 
apply by motion on notice, previously to the hearing 
•of the appeal (w). 

The Court of Appeal has all powers as to amendment General 
-or otherwise, in the same way as the Court below, and court of* 
has power to draw inferences of fact, and give any -^-ppeai- 



(t) Order lviii. rr. 11-13. 
(«) Ibid, r. 4. 

[w) Bastie v. Raatie, 1 Cb. D. 562 ; Didcs v. Brooks, 13 Cb. D. 652 ; 
J^Dnual PrRCtice, (1897) 1060, notes to UrJer lviu. i. 4. 



284 APPEALS TO HER MAJESTY'S COUKT OF APPEAL. 

judgment, and make any order, which ought to have been 
made, and to make such further or other order as the 
case may require, and as to the whole or any part of 

Costs. the costs of the appeal as may be just (x). If at the 

hearing of an appeal it appears to the Court of Appeal 
that a new trial ought to be had, it is lawful for such 

Directing new Court, if it shall think fit, to order that the verdict 
and judgment shall be set aside and a new trial be 
had (y). 

Hearing of The appeal comes on in due course to be heard. 

appeal. Where the subject-matter of it is a final order, or 

judgment, the hearing must be before not less than 
three Judges of the Court sitting together, but when 
the subject-matter of the appeal is an interlocutory 
order, or judgment, the hearing may be before two 
Judges of the Court sitting together, and if any doubt 
arises as to what judgments or orders are final and 
what are interlocutory, the point is determined by 
the Court of Appeal (z). No Judge of the Court of 
Appeal may sit as a Judge on the hearing of any 
appeal from any judgment or order made by himself, 
or by any Divisional Court of the High Court of which 
he was and is a member (a). However, a Judge has 
been held to be competent to take part in an appeal 
from a Divisional Court of which he is a member, in a 
case in which he was not one of the sitting Judges 
when it was heard (b). On the argument of the 
appeal two counsel on each side are allowed to be 
heard. The Court finally gives its decision, either 
dismissing the appeal, or discharging, or varying, the 
judgment or order complained of. 

In any cause or matter pending before the Court of 
Appeal any direction incidental thereto, not involving 



{x) Order lviii. r. 4. (t/) Ibid. r. 5. 

(«) Jud. Act, 1876, s. 12. (a) Ibid. s. 4. 

(6) Fuher v. Val de Travers Paving Co., 1 C. P. D. 259 ; 45 
L. J. C. P. 135. 
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the decision of the appeal itself, may be given by a Powers of one 
single Judge of the Court of Appeal; and a single couft of*'"' 
Judge of the Court may, at any time during vacation, Appeal alone, 
make any such interim order as he may think fit, to 
prevent prejudice to the claims of any parties pending 
an appeal; but every such order made by a single Judge 
may be discharged or varied by the Court (c). 

An appeal does not of itself stay execution or other staying 
proceedings under the decision appealed from ; for it ^='«''""°''' 
to have this effect application must be made to the 
Court appealed from, or any Judge thereof, or to the 
Court of Appeal ; and no intermediate act or proceeding 
is invalidated except so far as the Court appealed 
from may direct (tZ). Any application for a stay of 
execution, or other proceedings, should be made first 
to the Court below (e), and the application may be 
made to a Master in the first instance (/). As a 
general rule, if the order is made the applicant will be 
put under some special terms — e.g., bringing money into 
Court. Interest for such time as execution has been Interest 
delayed by the appeal is to be allowed, unless the delay! 
Court or a Judge otherwise orders, and the Taxing 
Master may compute such interest without any order 
for that purpose {g). 

Where a question has been argued before the Judge Appeal from 
himself in Chambers, then, in the Queen's Bench Division, judge'iu" 
(as has been pointed out) the appeal is direct to the Cihambers. 
Court of Appeal in matters of practice or procedure, 
but otherwise to the Divisional Court {h). In matters 
in the Chancery Division the appeal is practically always 
direct to the Court of Appeal, but application should 



(c) Jud. Act, 1873, s. 52. (d) Order LViii. r. 16. 

(e) Ibid. r. 17. 

(/) Oppert V. Beaumont, 18 Q. B. D. 435. 
{g) Order lviii. r. 19. 

(A) As to appeals from the decision of a Judge in Chambers in the 
Queen's Bench Division, see ante, pp. 127, 128. 
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first be made to the Judge for a certificate that he 
does not require to hear further argument, or to adjourn 
the summons into Court for argument, otherwise to go 
direct from Chambers to the Court of Appeal, leave 
must be obtained from the Court of Appeal to set down 
the appeal without such certificate. Such an application 
will be granted as a matter of course if the Court is 
satisfied that the case has been fully argued before the 
Judge below, and that such Judge did not desire to 
hear further argument (i). 

Orders not Orders made by consent, or as to costs only(y), 

appeal ° which are by law left to the discretion of the Court, 
are not subject to appeal, except by special leave of 
the Court or Judge making such order (A;). And 
where any Act of Parliament provides that any 
decision shall be final no appeal lies {I). There is also 
no appeal from an order made by a Judge in Chambers 
under the Charitable Trusts Acts, 1853 (m), where the 
gross annual income of the charity has not been 
declared by the Charity Commissioners to exceed £100, 
unless by special leave (li). There is also no appeal in 
interpleader matters, except by special leave (o). 

(i) Jud. Act, 1873, s. 50, and notes to that section in Annual Practice 
(1897) 64. 

ij) If the Court has ordered a defendant to pay costs where the 
plaintiff had no right to sue, an appeal will lie, this not being as to costs 
only, for the Court has here exceeded its jurisdiction. Dicks v. Yates, 
18 Ch. D. 76 ; 50 L. J. Ch. 809 ; Foster t. Great Western Sailway Co., 
8 Q. B. D. 515 ; 51 L. J. Q. B. 233 ; 30 W. E. 398. 

(le) Jud. Act, 1873, s. 49. See Koosen v. Hose, Law Journal Notes 
of Cases, 13th March, 1897, p. 148 ; Law Students' Journal, April 1897 ; 
ante, p. 69. {I) 39 & 40 Vict. c. 59, a. 20. 

(m) 16 & 17 Vict. c. 137, s. 28. (m) Order lv. rr. 13, 14. 

(o) Order i.vii. r. 11. See further ante, p. 124. There is also 
no appeal in criminal matters except for error apparent on the face of the 
record, or except on a point specially reserved for consideration. It has 
been decided that the jurisdiction exercised by the Court in striking a 
solicitor off the rolls is of a disciplinary and not a criminal nature, and 
therefore an appeal lies from such an order. (Re Hardmck, 12 Q. B. D. 
148 ; 53 L. J. Q. B. 64 ; 32 W, E. 191). There is ordinarily an 
appeal from an order committing a person for contempt of Court ; but 
where the contempt consists of an attempt to prevent the course of 
justice, it is a matter of a criminal nature, and no appeal lies from the 
Ciiurt's decision thereon. (O'i^Uea v. O'Skea, 15 P. U. 59 ; 59 L. J P 
47 ; 62 L. T. 713). 
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The old processes of appeal by Bill of Exceptions, and BiU of 
proceedings in error are abolished, and do not require and°prooe"ed- 
to be considered here. It may, however, be noticed that "S^ '° *"°'- 
the old jurisdiction of the Court of Chancery to enter- 
tain an action in the nature of a Bill of Review, has 
been held to be unaffected by the Judicature Acts (p). 
A Bill of Eeview was in the nature of proceed- Action in the 

T . , . . nature of BiU 

ings m error, and its object was to procure an exami- of Review. 
nation and alteration, or reversal, of a final decree 
in Chancery duly signed and enrolled. The Bill was 
filed either for error apparent on the face of the decree 
without any further examination of matter of fact, or 
with leave of the Court, upon the discovery of new 
matter (q). An application for leave to institute an action 
in the nature of a Bill of Eeview is, however, strictly 
part of the original jurisdiction of the High Court, and 
such an application should be made to the High Court 
and not to the Court of Appeal, which has no original 
jurisdiction of this kind(r). 

Under the old practice the enrolment of a decree or Enrolment. 
order in Chancery prevented any appeal except to the 
House of Lords. There is, however, now no object to 
be gained by enrolment, for the powers of the Court of 
Appeal are specially vested in it by the Judicature Act, 
1873 (s). 



(p) Falcke v. Scottish Imperial Insurance Co., 57 L. T. 39; 35 
W. E. 794. 

(j) Wharton's Law Lexicon, 7th ed. 735, tit. " Review, Bill of." 

(r) Falcke v. Scottish Imperial Insurance Co., supra, Annual 
Practice, (1897) p, 556, notes to Order xxrv. r. 1. 

(s) 36 & 37 Vict. c. 66, s. 19. Hastie v. Eastie, 2 Ch. D. 304 ; 
34 L. T. 747. 
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CHAPTEE II. 



APPEALS TO THE HOUSE OF LORDS (a). 



Mode of 
appealing to 
House of 
Lords. 



Every appeal to the House of Lords is brought by 
way of petition, praying that the matter of the order 
or judgment appealed against may be reviewed before 
Her Majesty in her Court of Parliament (6). A form 
of petition is given by the Orders of November 1876, 
under the Appellate Jurisdiction Act, 1876 (39 & 40 
Vict. c. 59), and it must be signed by two counsel, who 
have either attended as counsel in the Court below, or 
purpose attending as counsel at the hearing in the 
House of Lords, and they must certify that, in their 
opinion, it is a proper case to be heard before the 
House (c). The time limited for presenting petitions 
to the House is within one year from the date of the 
judgment or order appealed from (d). 



Presentation 
of appeal, Sio. 



The appeal is printed on parchment, and duly lodged 
in the Parliament Office, for presentation to the House, 
and an order is issued thereon for service on the respond- 
ents or their solicitors, ordering them to lodge cases in 
answer to the appeal, which order must be returned to 
the Parliament Office, together with an affidavit of 
service, within six weeks' time, or, in the case of Irish 
and Scotch appeals, within eight weeks' time (e). 



(a) As to origin and present constitution of the House of Lords as the 
ultimate Court of Appeal, see ante, p. 28. 

(6) 39 & 40 Vict. 0. 59, s. 4. 

(c) Standing Order 2. {d) Ibid. 1. 

(c) Ibid. 3, and Orders of November 1876, under Appellate Jurisdiction 
Act. 
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Within one week after the presentation of the appeal, Security, 
security must be given for the costs of it. The security 
consists of the appellant's own recognizance to the 
amount of £500, and the payment in by him to the 
account of the Fee Fund of the House of Lords, of the 
sum of £200, or, instead of that payment, the giving of 
a bond with two sufiBcient sureties to the amount of £200. 
In the event of this latter mode of security being 
adopted, two clear days' previous notice of the names 
proposed must be given to the solicitor or agent of the 
respondent. The recognizance and bond must be re- 
turned into the Parliament Office, duly executed, within 
one week from the date of their having been issued to 
the solicitor or agent of the appellant. On default by 
the appellant in complying with the above requirements, 
the appeal stands dismissed (f). 

The appeal having been lodged, the order served, and Printed oases. 
the security given, the next step is the lodging by the 
parties of their cases in the Parliament Office. These 
cases contain the different parties' statements, and must 
be printed ; in English appeals they must be lodged 
within six weeks from the date of the presentation of 
the appeal, and in Scotch and Irish cases within eight 
weeks. The cases must be signed by one or more 
counsel who have attended as counsel in the Court 
below, or who propose attending as counsel at the 
hearing in the House (g). If the parties are able to 
agree on their statement of the subject-matter, a joint 
case may be lodged, with reasons pro and con. In 
addition to the printed cases or case, a printed appendix, 
or printed appendices, also have to be lodged, consisting 
of such documents or parts thereof used in evidence in 
the Court below, aa may be necessary for reference on 
the argument of the appeal (h). 



if) Standing Order 4. 

(g) Ibid. 5. 

(h) Orders of November 1876, under Appellate Jurisdiction Act. 

T 
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Cross appeals. If any respondent is dissatisfied with the judgment 
or order complained of by the appellant, he must, 
within the time above mentioned for lodging his case, 
present a cross appeal (f). 



Setting down 
of appeal. 



The appeal is set down for hearing on the first sitting 
day after the expiration of the time allowed for the 
respondent to lodge his case, or as soon before, at the 
option of either party, as all respondents' cases have 
been lodged. On default by the appellant, the appeal 
stands dismissed (J). 



Hearing and 
dispcisal of 
appeal. 



The appeal in due course comes on to be argued, 
and is disposed of by the decision of the House, 
which may make an order as to payment of costs, 
and provision is made for the taxation of such 

costs (k). 



(i) Standing Order 6. Orders of November 1876, under Appellate 
Jurisdiction Act. 

(j) Standing Order 5. 

(k) See 8;inopsie of Procedure on Appeals to the House of Lords, 
Annual Practice, (1897) vol. ii. 394-397. 
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CHAPTER III. 

APPEALS FBOM INFERIOR COURTS. 

Appeals from inferior Courts, which might, under the -^^pp^oIs to be 

old practice, have been brought to any Court or Judge Courts!°°" 

whose jurisdiction is now transferred to the High 

Court of Justice, may be heard before a Divisional 

Court of the High Court, and the determination of any 

such appeal by a Divisional Court is final, unless special 

leave to appeal from the same to the Court of Appeal 

is given by the Divisional Court before which any 

such appeal from an inferior Court has been heard (a). 

Every Judge of the High Court for the time being, is a 

Judge for the purpose of hearing and determining these 

appeals as just mentioned. All sach appeals (except 

Admiralty Appeals, which are assigned to the Admiralty 

Division), are entered in one list by the oflScers of the 

Crown Office Department of the Central Office of the 

Supreme Court, and are heard by such Divisional 

Court composed of the Judges of the Queen's Bench 

Division, as the President of that Division from time 

to time directs (6). 

The most usual appeals from inferior Courts occurring County Court 
in practice, are appeals from County Courts, which *^^^* " 
appeals are allowed on points of law or equity, or 
questions of admission or rejection of evidence j but in 
cases the subject-matter of which does not exceed £20, 

(a) Jud. Act, 1873, s. 45. Order LViii. r. 1. It may be noticed that 
it has been decided that an appeal from the Lord Mayor's Court lies to 
a Divisional Court only, and that there is no appeal therefrom to the 
"Court of Appeal without special leave. Apphford v. Judhrns, 3-C. P. D. 
489 ; 26 W. E. 734. 

(6) Order lix. r. 4. Appeals from orders made under the Summary 
Jurisdiction (Married Women) Act, 1895, are, however, heard by a 
Divisional Court of the Probate, Divorce, and Admiralty Division and are 
entered ia the Divorce Eegistry instead of at the Grown Office. (Order 
LIX. r. 4a). See Annual Practice, (1897) 1088 ; Manders v. Manders, 
Weekly Notes (1897), 7 ; Law Students' Journal, March 1897, p. 50. 
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Practice on 
appeals from 
County Courts. 



Appeal, no 
stay of 
execution. 



or in actions for the recovery of tenements where the 
full rent or value does not exceed that sum, leave of 
the County Court Judge must be obtained (c). These 
appeals might until lately have been either in the form 
of a special case, or by motion, but are now only by 
motion (tZ). 

The practice on such appeals is as follows : — Notice 
of motion is given, and the appeal entered at the Crown 
Office Department of the High Court within 21 days 
of the judgment, order, or finding complained of (or 
such extended time as may be allowed by the High 
Court), such period being calculated from the time at 
which the judgment or order is signed, entered, or 
otherwise perfected, or from the time at which the 
finding or any refusal is made or given. The notice 
is an eight days' notice. The appellant must supply 
the Court with copies of the Judge's notes as a condi- 
tion precedent to the hearing of the appeal (e), and the 
Judge is bound to furnish his notes on application being 
made to him(/) The appeal does not operate as a 
stay of execution unless so ordered by the inferior Court, 
or unless, within ten days of the decision complained of, 
a deposit is made, or security given, to the satisfaction of 
the inferior Court, in a sum to be fixed by such Court, 
not exceeding the amount affected by the decision 
appealed from {g). 



When no Eo appeal lies from the decision of a County Court, 

OOTinty o^urt. ifj before such decision is pronounced, both parties agree 

in writing, signed by themselves or their solicitors or 

agents, that the decision of the Judge shall be final. 

Such an agreement requires no stamp (A). 



(c) 51 & 52 Vict. c. 43, s. 120 ; Reg. v. Kettle, 17 Q. B. D. 761 ; 
55 L. J. Q. B. 470 ; 54 L. T. 875. (d) Order lix. r. 10. 

(e) Order lviii. r. 13, which provides the contrary is impliedly re- 
pealed by sect. 121 of the County Courts Act, 1888 (51 & 52 Vict. c. 43). 
McOrath v. Cortwright, 23 Q. B. D. 3 ; 68 L. J. Q. B. 331 ; 60 L. T. 
537. (/) Seg. v. Judge of Slieffield County Court, 5 Times Law 
Reports, 3. (<?) Order lix. rr. 9-17. (h) 51 & 52 Vict. o. 43, s. 123. 
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A TABLE OF SOME OF THE PRINCIPAL TIMES 
OF PROCEEDINGS. 

ACCOUNT UNDER 

OBDEB XV .... Application may be made in default of appearance, 
or at any time after appearance, writ being in- 
dorsed with claim for an account. 

ADMISSIONS OF FACT, 

NOTICE FOR . . . May be given any time not later than 9 days 
before trial ; admissions should be made within 
6 days of such notice. 

AFFIDAVITS When evidence by consent to be by affidavit.=, 

plaintiff's affidavits must be filed within 14 days 
after consent; defendant's aiSdavits within 14 
days of delivery of list of plaintiff's affidavits 
and plaintiff's affidavits in reply within 7 days 
of expiration of the time for defendant's affi da- 
vits. 
Notice for cross-examination when evidence taken 
by affidavit, must be served within 14 days after 
time for filling affidavits in reply. 
2 days' notice of intention to read affidavits filed 
in another action necessary. 

AMENDMENT Writ of summons may be amended at any time by 

leave. 
(As to when pleadings may be amended without 

leave, see ante, p. 87.) 
When an order is obtained for leave to amend- 
amendments must be made within 14 days if no 
time named. 

ANSWEB TO INTERBOGATOEIES : See Discoveey. 

APPEAL From a District Registrar to a Judge within 6 days. 

From a Master to a Judge vrithin 4 days. 

From a Judge in Chambers to a Divisional Court 

within 8 days. 
From a Judge in Chambers to Court of Appeal 

within 14 days. 
To Court of Appeal from interlocutory orders, or 

from any order not in an action, within 14 days; 

but Bankruptcy and Winding-up Apyeals still 

within 21 days. 
From summons to vary heard with further eo«- 

sideration, within same time as allowed for appeal 

from the order on further consideration. 
To Court of Appeal from an ex parte application 

withjn 4 days. 
To Court of Appeal in other cases within 3 months. 
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A TABLE 



APPEAL — continued. 



Notice of, 14 days if appeal from a judgment, but 

if from an interlocutory order 4 days. 
Must be set down within time named in notice of 



APPEAKANCE 



ARBITRATION 



ARREST 



BILL OF SALE . . 

CERTIFICATE OF MASTER 
IN THE CHANCERY 
DIVISION 



Notice of, by a, respondent in an existing appeal 
8 days, if appeal from a judgment, but if from 
interlocutory order 2 days. 

To House of Lords within 1 year, but in case of 
disability, within 1 year of disability ceasing, 
and in Case of absence within 5 years at utmost. 

From County Court : By notice of motion within 
21 days. It is an 8 days' notice. 

To writ of summons, or originating summons, if 
defendant within j urisdiction, within 8 days after 
service — if not within it, then within time fixed 
by order. 

Defendant may appear though time expired, pro- 
vided judgment not signed. 

Notice of and service of duplicate sealed memo- 
randum, must be effected on day of appearance, 
or sent by post that day. 

When a notice given to a third party (see ante, 
pp. 34, 35), if he wishes to dispute claim, he must 
appear within 8 days. 

Motion to set aside award of arbitrator must be 
made before the last day of the sittings next 
after the award has been made and published. 

Where order made for, and security intended to be 
given by bond with sureties, objections to pro- 
posed sureties must be made within 4 days 
after receiving particulars. 

With affidavit must be filed in Central Office within 
7 days after execution. 



CLAIM, STATEMENT OF 



COMMITMENT . . . 
CONCURRENT WRITS 



Opinion of Judge on any point arising on, may be 
taken at any time during proceedings. 

Application to vary, within 8 clear days from filing, 
except certificates to be acted on at Paymaster's 
Office without further order, or certificates on 
passing receiver's accounts when 2 clear days. 

No further statement of claim allowed where writ 
specially indorsed. 

Cannot be delivered after 6 weeks from appearance. 

Where defendant gives notice requiring statement 
of claim, which he may do on appearing, or 
within 8 days therefrom, it must be delivered 
within 5 weeks from such notice. (This is 
subject to plaintiff having given notice of in- 
tention to proceed to trial without pleadings, 
ante, p. 70.) 

Order of, under Debtors' Act, 1869, remains in 
force for 1 year, but may be renewed. 

May be issued at any time whilst original writ 
remains in force. 
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COSTS 



CROSS EXAMINATION 
COUNTER-CLAIM . . 

COUNTY COURT . . 

DEFENCE, STATEMENT 
OF . . 



DIRECTIONS, SUMMONS 
FOR 



DISCONTINUANCE . 



DISCOVERY 



DISMISSAL FOR WANT 
OF PROSECUTION 
ALLOWED IN FOL- 
LOWING CASES . . 



Judgment for, after discontinuance, inaj be signed 
if not paid within 4 days after taxation. 

To review taxation objections must be carried in 
before certificate or allocatur signed, and then 
within 14 days of certificate or allocatur sum- 
mons to review talsen out. 

Notice for, must be served within 14 days after 
time for filing afiidavits in reply. 

To be put in with statement of defence, or if 
action proceeding without pleadings, notice 
thereof to be given within 10 days of appear- 
ance. 

Appeal from, by notice of motion within 21 days 
of decision. 

Must be delivered within 10 days from delivery of 
statement of claim, or time limited for appear- 
ance whichever last. 

Where no statement of claim delivered or required, 
must be delivered within 10 days of appearance. 

When leave to defend given under Order xiv. , then 
within time named in order, or if no time named, 
within 8 days after order. 

Where further defence or reply arises daring action 
and after defence put in, leave to set it up must 
be obtained within 8 days of its so arising. 

May be taken out in the Queen's Bench Division 
at any time by any party : 4 days between 
service and return. 

Any time before taking any step in action after 
defence other than an interlocutory application, 
after that only by leave. 

Judgment for costs on, may be signed 4 days 
after taxation if not paid. 

Interrogatories may be delivered only by leave. 

Application to strike out any interrogatories must 
be made within 7 days of their delivery. 

Affidavit answering interrogatories to be filed 
within 10 days. 

When notice given to produce certain documents 
for inspection in the course of the action, the 
party receiving such notice must within 2 days, 
if all documents referred to therein have been 
set out in his affidavit of documents, or if not 
then within 4 days, give notice to the opposite 
party stating a time within 3 days from de- 
livery of such notice, at which the documents 
can be inspected by him. 



If statement of claim when required is not de- 
livered within the time allowed. 

If notice of trial not given within the 6 weeks- 
allowed from the close of the pleadings. 

If default made in obeying an order for discovery 
or inspection. 
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DISTRICT REGISTRY . . When action may be removed from, as a matter of 

right (see ante, pp. 116, 117). 

DISTRINGAS PROCESS . Affidavit and notice only have effect for 8 days 

from application to deal with fund. 

EJECTMENT In an action for recovery of land, defence may be 

limited to a part, by serving notice to that effect 
within 4 days after appearance. 

ENTRY OF CAUSE FOR TRIAL : See Tkial. 

EXECUTION May generally issue immediately after final judg- 
ment, but on a judgment, not being for money or 
land, after 14 days. 
Writ of, in force for 1 year, but may be renewed 
for further period of 1 year, and so on from time 
I to time. 

After 6 years from date of judgment, or after 
change of parties and in some other cases, leave 
must be given to issue. After 12 years no leave 
can be given. 
Also leave must be obtained to issue it on judg- 
ment guando acciderint. 
FURTHER CONSIDERA- 
TION Cause cannot except by consent be put in paper for 

hearing until after 10 days from setting down, 
and 6 days' notice of its having been set down 
must be given. 

GUARDIAN Notice of application for a guardian ad litem to be 

appointed to a defendant who has not appeared, 
must be served 6 clear days before day of 
hearing. 

INSPECTION : See Dis- 
covery Under notice to inspect and admit documents, 

party should admit within 48 hours. 

INTERROGATORIES : See Discovbet. 

JOINDER OF ISSUE . . If not delivered with reply, within 4 days after 

delivery of previous pleading. 

JUDGMENT In case of summons for, under Order xiv. there 

must be 4 days between service and return. 

Final judgment by default may be issued at expira- 
tion of time limited for appearance, if writ in- 
dorsed for liquidated amount ; but if writ for 
unliquidated damages, then only interlocutory 
judgment. 

Final judgment may be signed in default of state- 
ment of defence if claim for a fixed liquidated 
amount, but if for unliquidated damages, then 
only interlocutory judgment. 
Where party does not appear at trial, and judg- 
ment goes against him, application to set it aside 
must be made within 6 days. 

JURY : See alto TbIAL . . Special, notice for, to defendant, same as notice of 

trial. 
Special, no,tice for to plaintiff, 6 days before day 
for which notice tf trial given. 
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LIMITATION OF AC- 
TIONS Actions must be brought within the following 

periods respectively: — 

Advowsons, to recover, 3 adverse incum- 
bencies, or 40 years, or at the utmost 

within 100 years. 
Assault, 4 years. 
Assumpsit, e years. 
Covenant, 20 years. 
False imprisonment, 4 years. 
Intestacies, share in personalty under, 20 

years. 
Justices, actions against, in respect of 

official acts, 6 calendar months. 
Land, recovery of, 12 years : but if disability, 

6 years from ceasing, the extreme period 

being 30 years. 
Legacy, 12 years. 
Libel, 6 years. 
Mortgage of land under seal, 12 years, but 

of personalty, 20 years. 
Slander, 2 years. 

Trespass to land or goods, 6 years. 
Trespass to the person, 4 years. 

Under Lord Campbell's Act (9 & 10 Vict, 
c. 93) within 1 year of death ; if not brought 
within first 6 months by executor or ad- 
ministrator, person beneficially interested 
may bring action within remaining 6 
months. 

Under Employers' Liability Act, 1880 (43 
& 44 Vict. c. 42), notice must be given 
within 6 weeks of injury, andaotion brought 
vrithin 6 months of injury, or if death 
ensue, within 12 months of death. 

MOTION, NOTICE OF . . 2 clear days required. 

NEW TRIAL : See Tbial. 

NOTICE - After no proceeding in an action for a year, 

1 month's notice necessary. 

Of trial, given with or after reply, 10 days, long ; 

4 days, short ; if no pleadings, 21 days' notice 

of trial within 10 days of appearance. 
By defendant requiring a, jury where he has a 

right to it, within 4 days of receipt of notice of 

trial. 

For special jury, to defendant, same as notice of 
trial. 

For special jury, to plaintiff, 6 days before day for 
which notice of trial given. 

Of motion, 2 days, but if to answer matters on 
affidavit, or strike solicitor off rolls, 10 days. 

Of taxing costs, 1 day. 

OBDER 1 day's notice of appoinment to settle. 

ORIGINATING SUMMONS Time to appear, 8 days. 
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A TABLE 



PAETICULARS IN MITI- 
GATION OF DAM- 
AGES. &o., IN LIBEL 
OR SLANDBB . . . 

PAYMENT INTO COURT . 



PETITION ...... 

PLEADING: See Dippbe- 
ENT Titles . . . . 



Must be given 7 days before the trial. 

May be made by defendant immediately on being 
served with writ, or up to delivering his 
defence ; afterwards only by leave. 

Plaintiff may, where liability not denied, within 4 
days after notice of payment in, or if payment 
in is stated in defence, then before reply, accept 
such payment in satisfaction. If he does this, 
he gives notice thereof, and taxes his costs; and 
if not paid within 48 hours he may sign judg- 
ment for them. 

2 clear days between service and hearing. 



PROCEED, SUMMONS TO 



REPLEVIN 



REPLY 



Where pleading amended, opposite party may 
within the time he then has to plead, or within 
8 days from the delivery of the amendment, 
whichever shall last happen, put in an amended 
pleading. 

Where particulars ordered, same time allowed for 
pleading after delivery, as party had at time of 
return of summons. 

If not taken out by plaintiff within 10 days of 
passing and entering judgment, may be taken 
out by any other party. 

In superior Court, bond conditioned to commence 

action within 1 week. 
In County Court, within 1 month. 

Must be delivered within 21 days from defence. 
Further reply arising pending action, within 8 
days after its arising. 

Within 4 days of previous pleading, and only 
allowed without leave if it simply contains 
joinder of issue. 

Summons for security for costs should be taken 
out before issue joined. 

SERVICE OF PLEADINGS, &c. Before 6 p.m., and on Saturdays before 2 p.m. 

SERVICE OF WRIT . . Memorandum of, must be indorsed within 3 days 

after service. 

SOLICITORS .... Notice of motion to strike solicitor off rolls, or to 

answer matters on affidavit, must be served 
10 days before time named for motion. 

STATEMENT : See CLAIM ; Defence : Reply. 

SUBPOENA Service of, must be within 12 weeks of issue. It 

only remains in force till the end of the sitting 
or assize for which it is issued. 



REJOINDER 



SECURITY : See Akeest . 



SUMMONS 



Time to appear to writ of, or originating sunmions, 
8 days . Ordinarily interlocutory summonses must 
be served 2 clear days before return, but sum- 
monses under Order xiv., and summonses for 
directions, 4 clear days before return, and sum- 
monses for time 1 day returnable for next day.''- 
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TIME, COMPUTING . Where time allowed is not clear days, the first day 

not included, but the last is. 
Sunday, Christmas Day, and Good Friday not 
reckoned in periods of less than 6 days. 

TRIAL Notice of, 10 days, but if under terms to take 

short notice, then 4 days. If notice given of 
intention to proceed without pleadings, 21 days' 
notice within 10 days of appearance. 

Place of, where no statement of claim, may be 
stated in notice delivered by plaintiff within 6 
days of appearance. 

When there are pleadings, notice of. to be given 
with reply, or at any time after issues of fact 
ready for trial ; but if plaintiff does not give notice 
of trial within 6 weeks from close of pleadings, 
defendant may do so, or apply to dismiss action. 

Plaintiff in notice states mode of trial, but if other- 
wise than by jury, in cases in which a right to 
a jury still exists, defendant may, within 4 days 
of service of the notice of trial, give a notice 
that he requires a jury. 

Summons for a jury in other cases must be taken 
out within 10 days of service of notice of trial. 

In London or Middlesex plaintiff may enter cause 
for trial same day as notice of trial given, or 
next day ; either party within 4 subsequent days ; 
and if not entered by either party within 6 days 
notice of trial falls through. 

In trials at Assizes either party may, not less than 
7 days before the Commission day, enter cause 
for trial with District Registrar or Associate. 
Entry after this only by special leave. 

14 days' notice of motion for new trial. 

Notice of motion for new trial to be served within 
times following : — viz., if the trial has taken place 
in London or Middlesex within 8 days after the 
trial ; if it has taken place elsewhere, within 7 
days after the last day of sittings on the circuits; 
the time of the vacations not reckoned in the 
computation of the time for serving the notice of 
motion. 

When verdict or judgment obtained by reason of 
non-appearance of party, application to set it 
aside to be made within 6 days after trial. 

VACATIONS Long Vacation from 13th August to 23rd October. 

WRIT OF EXECUTION : See Execution. 

WRIT OF SUMMONS . . Remains in force for 12 months, but may be 

renewed for 6 months, and so on from time to 
time, on showing that reasonable efforts have 
been made to effect service, or for other good 
reason. 

Concurrent, may be issued at any time during 
currency of original writ. 

Service of, to be indorsed within 3 days there- 
after. 
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(1) FORM OF GENEEAL WRIT OF SUMMONS [ante, p. 43). 

18 . [Here put the letter and number. 1 

In the High Coubt of Justice, 

Division. 

Between A.B. Plaintiff 
and 
<:!.D. Defendant. 

Victoria, by the Grace of God, &c., to C. D. , of in the county 

of 

We command tou, that within eight days after the serrice of this writ on 

you, inclusive of the day of such service, you do cause an appearance to 

be entered for you in sn action at the suit of A.B. And take notice that 

in default of your so doing the plaintiff may proceed therein, and judgment 

may be given in your absence. 

Witness, Harding Stanley Baron Halsbury, Lord High Chancellor of 
Great Britain, the day of in the year of Our Lord 

One thousand eight hundred and ninety- , 



N.B. — This writ is to be served within twelve caleudar months frcin the date 
thereof, or, if renewed, within six calendar months from the date of 
the last renewal, including the day of such date, and not afterwards. 

The defendant [or defendmits] may appear hereto by entering an appearance 
for appewra/nces] either perec nally or by solicitor at the Central 0£Sce, 
Royal Courts of Justice, London. 



Indorsements to he made on the writ before issue thereof. 
The plaintiff's claim is for, i&c. 

If it is intended to proceed to trial without pleadings, the indorsement 
must be sufficient to give notice of the nature of the claim, or of the relief 
or remedy required, and must also state that if the defendant appears the 
plaintiff intends to proceed to trial without pleadings. (See ante, p. 70.) 

This writ was issued by the said plaintiff, who resides at or, 

this writ was issued by ^J.F., of , and whose address for service is 

, solicitor for the said plaintiff, who resides at 
or, this writ was issued by 6.B., of , whose address for service 

is , agent for of , solicitor for the said 
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plaintiff, who resides at [mention the city, town, or parish, and 

also the name of the street and number of the house of the plaintiff's residence.'] 

Indorsement to he made on the writ after seruice thereof. 
This writ was served by me at on the defendant, 

on the day of 

18 . 
Indorsed the day of 18 

(Signed) 
(Address) 

(2) FORM OF SPECIALLY INDORSED WRIT, UNDER 
ORDER III., Rule 6 [ante, pp. 45, 46). 

18 . [Here put the letter and number.] 

In the High Couet of Justice. 

Division. 

Between A.B. Plaintiff 
and 
CD. Defendant. 

VICTOKIA, by the Grace of God, cfec, to CD., of in the 

county of 

We command you, that within eight days after the service of this writ 
on you, inclusive of the day of such service, you cause an appearance to be 
entered for you in an action at the suit of 

And take notice, that in default of your so doing the plaintiff may proceed 
therein, and judgment may be given in your absence. 

Witness, Harding Stanley Baron Halsbury, Lord High Chancellor of 
Great Britain, the day of in the year of our Lord One 

thousand eight hundred and ninety- 

N.B. — This writ is to be served withia twelve calendar months from the date 
thereof, or, if renewed, within six calendar months from the date of the last 
renewal, including the day of such date, and not afterwards. 

The defendant [or defendants] may appear hereto by entering the appearance \ior 
appearances] either personally or by solicitor at the Central OfiBce, Eoyal Courts 
of Justice, London. 

Indorsements : 

Statement op Claim. 
The plaintiff's claim is 

Paeticulaes. 
Place of Trial, 

(Signed) 

And the sum of £ [or such sum as may be allowed on 

taxation] for costs. If the amount claimed is paid to the plaintiff, or his 
solicitor or agent, within four days from the service hereof, further pro- 
ceedings will be stayed. 
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Ttis writ was issued by the said plaintiff, who resides at 
[or] this writ was issued by E.F., of 

whose address for service is , solicitor for the said plaintiff, 

who resides at , [or] this writ was issued by Q.B., of 

whose address for service is , agent for of 

solicitor for the said plaintiff, who resides at 

This writ was served by me at on the defendant 

on the day of 18 . 

Indorsed the day of 18 . 

(Signed) 
(Address) 

(3) FOEM OF OEDINARY STATEMENT OF CLAIM IN ACTION 
IN QUEEN'S BENCH DIVISION (ante, p. 75). 

18 . {Here put the letter and numier.l 

In the High Court op Justice. 
Queen's Bench Division. 

Writ issued the day of 18 . 

Between A.B. Plaintiff 
and 
CD. Defendant. 



Statement op Claim. 

The plaintiff's claim is for £64 15«. Od., the price of goods sold, and 
delivered. 

Particulaes. 
1887— 31st December.— 

Balance of account for Butcher's meat to this date 
1888 — 1st January to 31st March — 
Butcher's meat ... . . 



£ $. 
35 10 


d. 



. 74 5 





109 15 





. 45 





. £64 15 






1888— 1st February.- Paid . . . . 

Balance due . . ... 

Place of trial, [ ] 

(Signed) 
Delivered the day op 18 . 

BY Plaintipp's Solicitor. 
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(4) FORM OF ORDINARY STATEMENT OF DEFENCE IN ACTION 
IN QUEEN'S BENCH DIVISION {ante, p. 78). 
18 . [Here put the letter and number. ] 
In the High Cotirt op Justice. 



Queen's Bench Division. 

Writ issued the 



day of 18 . 

Between A.B. Plaintiff 
and 
CD. Defendant. 

Statement op Defence. 

1. The defendant did not order the goods. 

2. The goods were not delivered to the defendant. 

(Signed) 
Delivered the day op 18 . 

BT Defendant's Solicitor. 



(5) FORM OF ORDINARY REPLY IN ACTION IN QUEEN'S 
BENCH DIVISION {ante, p. 83).l 

18 . [Sere put the letter and number.'] 

In the High Court op Justice. 
Queen's Bench Division. 

Writ issued the day of 18 . 

Between A.B. Plaintiff 
and 
CD. Defendant, 



Reply. 
The plaintiff as to the defence says that — 
He joins issue. 



(Signed) 



Delivered the 

BY 



DAT OP 



18 



Plaintipp's Solicitor. 
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(6) FORM OF NOTICE TO ADMIT FACTS (anU, p. 89). 
18 . \_Herepia the Utter and number. 1 

In thb High Court of Justice. 

Division 

Between A.B. Plaintiff 

and 
CD. Defendant. 

Take Notice, tkat the plaintiff [or defendant] in this cause requires the 
defendant [or plaintiff} to admit, for the purposes of this cause only, the 
several facts respectively hereunder specified ; and the defendant \pr 
plaintifl is hereby required, within six days from the service of this notice 
to admit the said several facts, saving all just exceptions to the admissi- 
bility of such facts as evidence in this cause. 
Dated, &c. 

KF., Solicitor [or agent] for the plaintiff [or defendant]. 

To G.S., Solicitor [or agent] for the defendant [or plaintiff]. 

The facts, the admission of which is required, are — 

1. That John Smith died on the 1st of January, 1870. 

2 . That he died intestate. 

3. That James Smith was his only lawful son. 

4. That Julius Smith died on the 1st of April, 1876. 

5. That Julius Smith was never married. 



(7) FORM OF NOTICE OF ADMISSION OF FACTS (ante, p. 89). 
18 . [Here put the letter and number.} 

In the High Court of Justice. 

Division. 

Between A.B. Plaintiff 
and 
CD. Defendant. 

The defendant [or plaintiff] in this cause, for the purposes of this cause 
only, hereby admits the several facts respectively hereunder specified, 
subject to the qualifications or limitations, if any, hereunder specified, 
saving all just exceptions to the admissibility of such facts, or any of them, 
as evidence in this cause. 

Provided that this admission is made for the purposes of this action 
only, and is not an admission to be used against the defendant [or plaintiff] 
on any other occasion, or by any one other than the plaintiff [or defendant 
or party requiring the adm.ission.} 

Delivered, &o. 

O.H., Solicitor [or agent] for the defendant [or plaintiff]. 
To E.F., Solicitor [or agent] for the plaintiff [or defendant]. 
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Facts admitted. 



1. That John Smiih di»d ou tho lot of 

January 1C70. 

2. That he died intestate. 

3. That James Smith was his lawful 

eon. 

4. That Julius Smith died. 

5. That Julius Smith never was married. 



Qtt*UficationB or Limitationp, if 

any, subject to which they 

are Hdmitted. 



2. 

3. But not that he was his only lawful 

son. 

4. But not that he died on the Ist of 

April 187G. 
5. 



(8) FORM OF SUMMONS FOR DIRECTIONS PURSUANT TO 

ORDER XXX. {ante, p. 94) 

18 . iriere put the letter and nuinher.'\ 

In the High Court op Jl'sticb. 

Division. 

Between A.B. Plaintiff 

and 
C. D. Defendant. 

Let all the parties concerned attend Master ( ) in Chambers at 

the Central Office, Royal Courts of Justice, Strand, London, on 
the day of 18 at o'clock in the 

noon, on the hearing of an application on the part of 

to show cause why an order for direction.s should 
not be made in this action as follows [here foUow particulars of the various 
matters in respect of which directiomi are required. ] 

Dated the day of 

This summons was taken out by 
solicitor for 

To 

(9) FORM OF ORDER FOR DIRECTIONS PURSUANT TO 
ORDER XXX. {ante, p. 94). 

18 . [Here put the letter and numher.'\ 

In the High Couet or Justice. 

Division. 

Between A.B. Plaintiff 

and 

CD. Defendant. 
Upon hearing the solicitors on loth sides 

and upon reading the affidavit of 
filed herein 
the following directions are hereby given [the fallowing according to circum- 
stances]: 

Pleadings. None. 

Particulars. Defendant in u, week to give particulars of payment 

by him to the deceased. 

U 
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Admissions. That the plaintiff is executor, and that tlie goods were 

supplied hy deceased to the defendant. 
Discovery. Defendant in a weele to produce letter of 1st January 

1889. 
Interrogatories. Plaintiff may interrogate as to payment only : inter- 

rogatories to he initialled by tJie Piaster. 
Inspection of Plaintiff undertakes to produce pass book of deceased 

documents. at trial. 

Inspection of real or None. 

personal property. 
Commissions. None. 

Examination of John Smith to be examined at Cardiff within a fort- 

witnesses, night before ex^iminer of the court or special ex- 

aminer to be named by parties, or in default by 
the Master. 
Place of trial. Swansea. 

Mode of trial. Judge. 

Any other interlo- Notice of trial to be given at once by plaintiff. 
cutory matter or 
thing. 

(10) FORM OF AFFIDAVIT OF DOCUMENTS (ante, p. 105). 

18 . [Hereput the letter and number.l 

In the High Coukt of Justice. 

Division. 

Between A.B. Plaintiff 
and 
CD. Defendant 

I, the above-named defendant CD. make oath and say as follows : — 

1. I have in my possession or power the documents relating to the 
matters in question in this suit set forth in the first and second parts of 
the first schedule hereto. 

2. I object to produce the said documents set forth in the second part 
of the said first schedule hereto. 

3. That [here state upon what grounds the objection is made, and verify the 
facts as far as may be']. 

4. I have had, but have not now, in my possession or power the docu- 
ments relating to the matters in question in this suit set forth in the 
second schedule hereto. 

5. The last- mentioned documents were last in my possession or power on 
[state when]. 

6. That \liere state what has become of the last-mentioned documents, and in 
vjhose possession they now are]. 

7. According to Ihe best of my knowledge, information, and belief, I 
have not now, and never had in my possession, custody, or power, or in the 
possession, custody, or power of my solicitors or agents, solicitor or agent, 
or in the possession, custody, or power of any other persons or pei'son on 
my behalf, any deed, account, book of account, voucher, receipt, letter. 
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memorandum, paper, or writing, or any copy of or extract from any such 
document, or any other document whatsoever, relating to the matters in 
question in this suit, or any of them, or wherein any entry has been made 
relative to such matters, or any of them, other than and except the docu- 
ments set forth in the said first and second schedules hereto. 

[Sere follow the Schedules.'] 



(11) FOKM OF NOTICE TO PRODUCE DOCUMENTS FOR 
INSPECTION {ante, p. 107. 

18 . IBereput the letter and number.'] 

In the High Court of Justice. 

Division. 

Between A.B. Plaintiff 
and 
CD. Defendant. 

Take Notice that the [plaintiff or defendant] requires you to produce for 
his inspection the following documents referred to in your [statement of claim, 
or defence, or affidavit, dated the day of ]. 

(Describe documents required to he produced.) 

X.Y., 
Solicitor to the 
To 
Solicitor for 



(12) FORM OF NOTICE OF APPOINTMENT TO INSPECT 
DOCUMENTS {ante, p. 107). 

18 . [Sere put the letter and number.] 

In the High Coubt of Justice. 

Division. 

Between A.B. Plaintiff 
and 
CD. Defendant. 

Take Notice that you can inspect the documents mentioned in your 
notice of the day of [except the deed numbered 

in that notice] at [insert place of inspection] on next the 

inst., between the hours of 12 and 4 o'clock. 

Or, that the [plaintiff or defendant] objects to giving you inspection of the 
documents mentioned in your notice of the day of 

18 , on the ground that [state the ground] : — 

XX 
Solicitor to the 

To 
Solicitor for 
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(13) NOTICE OF TEIAL [ante, p. 132). 
18 . [Here put the letter and number J] 

In the High Coukt of Justick. 

Division. . .„ 

Between A.B. PlaintifE 

and 
CD. Defendant. 
Take Notice of trial of this action* lor of the issues in this action ordered 
to he tried] by a judge and jury [or as the case may be] in [or as the 

case may be] for the day of next. 

Dated 18 . -2/.-F., Plaintipp's Solicitoe. 

To G.H., Dependant's Solicitok [or agent]. 

(U) FORM OF NOTICE TO PRODUCE DOCUMENTS AT TRIAL 
{ante, p. 137). 

18 . [Eere put the letter and number.] 

In the High Coubt of Justice. 

Division. 

Between A.S. PlaintifE 

and 
CD. Defendant. 
Take Notice that you are hereby required to produce and show to the 
Court on the trial of this action, all books, papers, letters, copies of letters, 
and other writings and documents in your custody, possession, or power, 
containing any entry, memorandum, or minute relating to the matters in 
question in this action and particularly (Jiere specify any particular 
documents). 

Dated the day of 18 . 

To the above-named / Signed) 

of 
h solicitor or agent | agent for 

\ solicitor for the above-named 

(15) FORM OF NOTICE TO INSPECT AND ADMIT DOCUMENTS 
{ante, p. 137). 

18 . [Bereput the letter and number.] 

In the High Court op Justice. 

Division. 

Between A.B PlaintifE 
and 
CD. Defendant. 
Take Notice that the plaintifE [or defendant] in this cause proposes to 

• If it is intended to proceed to trial without pleadings {ante, p. 70), add the 
words "without pleadings. " 
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adduce in evidence the several documents hereunder specified, and that 
the same may be inspected by the defendant [or plaintiff] his solicitor 
or agent, at on between the hours of ; 

and the defendant [or plaintiff] is hereby required, within forty-eight hours 
from the last-mentioned hour, to admit that such of the said documents as 
are specified to be originals were respectively written, signed, or executed, 
as they purport respectively to have been ; that such as are specified as 
copies are true copies ; and such documents as are stated to have been 
served, sent, or delivered, were so served, sent, or delivered respectively ; 
saving all just exceptions to the admissibility of all such documents as 
evidence in this cause. 



Dated, &c. 



(Signed) 
G.ir., Solicitor [or agent] for 
defendant [or plaintiff]. 



To KF. , Solicitor [or agent] for plaintiff [or defendant]. 
[Mere describe the documents, the manner of doing which may he as follows : — ] 

Originals. 



Description of Documents. 



Deed of covenant between A.B. and CD. first part, and 

JE.F. second part 

Indenture of lease from A.B. to CD 

Indenture of release between A.S., CD., first part, &o. 

Letter, defendant to plaintiff 

Policy of Insurance on goods by ship " Isabella " on voyage 

from Oporto to London 

Memorandum of agreement between CD., captain of said 

ship, and E.F. 

Bill of exchange for £100 at three months, drawn by A.B. 

on and accepted by CD., indorsed by ij.F. and G.^, , 



Dates. 



January 1, 1848. 
February 1, 1848. 
February 2, 1848. 
March 1, 1848. 

December 3, 1847. 

January 1, 1848. 

May 1, 1819. 



Copies. 



Description of Documents. 



Begister of baptism of A.S. in 

the parish of X . . ' . 

Letter — plaintiff to defendant 

Notice to produce papers 



Becord of a Judgment of the 
Court of Queen's Bench in 
an action, F.S. v. F..^. 

Letters Patent of KingCharles 
II. in the Rolls Chapel 



Dates, 



January 1, 1848 
February 1, 1848 

March 1, 1897 



Trinity Term, 10th 

Vict. 
.January 1, 1680 



Original or Duplicate 
served, sent, or delivered 
when, how, and by whom. 



Sent by General Post 

February 2, 1848. 
Served March 2, 1897, on 

defendant's attornpy by 

E.F., of 
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(16) PRECEDENT OF PLAINTIFF'S OEDINARY COSTS OF AN 
ACTION IN THE QUEEN'S BENCH DIVISION {ante, p. 181). 

In the Hieii CouBT of Justice. 18 . — B.— No. 

Queen's Bench Division. 

Between A.B. Plaintiff 
and 
CD. Defendant. 



and attending 



20.- 



under 



Plaintiff's Costs. 

Trinity Sittings, 1888. 
1888. 
June 8 — Letter before action . 
11. — Instructions to sue . 

Writ of summons and copy to file 

to issue .... 
Instructions for statement of claim 
Special indorsement 
Paid issuing .... 
Copy for service 
Service thereof 
19. — Attending searching for appearance 

Paid 

-Paid for summons for leave to sign judgment, 
Order xiv., copy and service 
Instructions for affidavit in support 
Drawing same, folios 6 . 
Engrossing .... 
Attending deponent to be sworn 
Paid oath .... 

Paid filing .... 
Copy for defendant's solicitors 
-Perusing affidavit in opposition to summons, folios 
Attending summons when liberty to defend given 
Paid for order, copy and service 
July 6. — Attending defendant giving consent to seven 
further time to defend 
10. — Perusing statement of defence 
13. — Paid for summons for leave to administer interro 

gatories, copy and service 
16. — Attending summons, order made 
Paid for order, copy and service 
Instructions for interrogatories 
Drawing same, folios 5 . . . 
Paid fee to counsel to settle . 

Attending him 

Drawing request to pay money into Court 

Paid for request 

Attending paying deposit into Court 

Paid 

Copy interrogatories for service 
Service thereof ' 



2i.- 



days' 



£ «. d. 
3 6 
6 8 

6 8 
13 4 
5 
10 
10 
5 
3 4 
10 



10 

6 

6 



















6 8 
6 8 



10 6 
6 8 
8 6 
6 8 
5 

3 

3 

2 

1 

6 



1 

2 
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£ <,. d. 

July 16. — Copy receipt for deposit for service . . . 10 
July 20. — Perusing affidavit in answer to interrogatories, 

fols. 10 3 4 

Demand for prints 4 

Paid for six prints 2 11 

Attending searching and found affidavit filed . . 3 4 
Paid for summons for discovery of documents by 

defendant, copy and service . . . 10 6 

Drawing request to pay deposit into Court . . 2 6 

Paid for request 10 

Attending paying deposit into Court . . . 6 8 

Paid deposit 5 

Copy receipt for service 10 

23. — Attending summons, order made . . . . 6 8 
Paid for order, copy and service . ..086 

27. — Attending searching and found affidavit filed . . 3 4 

Demand for copy 4 

Paid for copy affidavit, folios 10 . . . . 3 4 

Perusing same 3 4 

Notice to inspect documents disclosed by affidavit, 

copy and service 4 

29. — Attending inspecting 6 8 

30. — Instructions for reply 6 8 

Drawing same 5 

Paid fee to counsel to settle 13 6 

Attending him 3 4 

Copy for service, folio 3 10 

Attending to deliver 3 4 

Notice of trial, copy, and service . . . . 4 
2 copies writ with statement of claim thereon on 

entering action ior trial 2 

2 copies statement of defence, folios 5 each . . 3 4 

2 copies reply, folios 3 each 2 

2 copies notice of trial 2 

31. — Attending to enter cause for trial . . . . 6 8 

Paid 200 

Instructions to counsel to advise on evidence. . 13 4 

Paid fee to counsel 2 4 6 

Attending him 6 8 

Aug. 1.— Notice to produce documents 5 

Service 026 

Affidavit of service 5 

Copy notice to annex, folios 3 .... 1 

Marking same as exhibit 10 

Paid oath and exhibit 2 6 

Notice to inspect and admit documents . . . 5 

Service 026 

Attending giving inspection of documents . . 6 8 

Perusing defendant's notice to produce . . . 6 8 
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£ «. d. 

Aug-. 1.— The like to inspect and admit 6 8 

Attending inspecting dooaments . . . . 6 8 

Attending signing admission of documents . . 6 8 

Preparing subpoena a(Z ie««, and attending to issue . 6 8 

Paid 050 

C.'opy for service 10 

Service thereof 5 

Preparing subpoena duces tecum and attending to 

ijsue .... .... 6 8 

Paid .... .... 5 

Copy for service ... ... 1 

Service ther.eof 5 

Attending witness, arranging for his attendance 

without subpoena . . . . . . 3 4 

Attending plaintiif, informing him his evidence 

would be required on the trial . . . . 3 4 

Instructions for brief 5 5 

Drawing same, folios 40 2 

Fair copy 13 4 

Copy of writ with statement of claim thereon . 10 

Copy of other pleadings and notice of trial, folios 11 3 8 

Copy interrogatories for counsel, folios 5 . 18 

Print of answer to interrogatories, folios 10 . . 18 

Copy plaintiff's notice to produce, folios 3 . . 10 

Copy plaintiff's notice to inspect and admit, folios 3 10 

Copy defendant's notice to produce, folios 3 . . 10 
Copy, defendant's notice to inspect and admit, 

folio 3 ..010 

Paid fee to counsel 5 10 

Attending him 6 8 

Paid conference fee to counsel . . . . 16 

Attending to appoint same . . . . . 3 4 

6. — Writing four witnesses to attend Court . . . 8 

7. — Attending conference 13 4 

Attending Court cause in paper but not reached . 10 

8. — Attending Court when judgment given for plaintiff 110 

Attendances searching list 13 4 

10. — Attending for certificate of result of trial . . 3 4 

Paid ... 100 

Drawing judgment 3 4 

Attending to enter 6 8 

Copy for office copy .... .010 

Paid and for office copy 10 6 

Drawing request to get money out of Court paid in 
as security and attending getting Master's 

signature 3 

Attending bespeaking cheque and afterwards for 

same 10 
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Aug. 10.— Drawing bill of costs and copy for taxation, folio 14 
Copy for defendant's solicitor . . . . 

Attending obtaining appointment to tax . 
Notice to tax, copy, and service 

Attending taxing 

Sittings fee 

Faid loitnesses as follows : 

Mr. A., of Clerk, 2 days . 

Mr. B., of Builder, 2 days .... 

Mr. C, of Gentleman, 2 days . 

Taxed off 
Paid Taxing fees 



£ 








15 



(17) PRECEDENT OF DEFENDANT'S ORDINARY COSTS OF AN 

ACTION IN THE QUEEN'S BENCH DIVISION {ante, p. 181). 
In the High Coukt of Justice. 18 . — B. — No. 

Queen's Bench Division. 

Between A.B. Plaintiff 
and 
CD. Defendant. 
Defendant's Costs. 

Trinity Witlings, 1888. 
1888. 
Jane 19. — Instructions to defend .... 
Attending to give undertaking to appear 
Perusing statement of claim on writ 
Entering appearance 

Paid 

Notice, copy and service . 
20. — Perusing affidavit in support of summons for ; 
ment, folios 6 . 
Instructions for affidavit in opposition 
Drawing same, folios 8 . 

Engrossing 

Attending deponent to be sworn 

Paid oath 

Paid filing 

Copy affidavit for plaintiff's solicitor 
24. — Attending summons when liberty given to defend 
July 6. — Attending obtaining consent for further time to 
deliver statement of defence . 
Instructions for statement of defence 
Drawing same, folios 15 . 
Paid fee to counsel to settle . 
Attending him .... 



judg 



£ 


s. 


d. 





6 


8 





6 


8 





6 


8 





6 


8 





2 








4 








2 








6 


8 





8 








2 


8 





6 


8 





1 


6 





2 


6 





2 


8 





6 


8 





6 


8 





6 







15 





1 


3 


6 





3 


4 
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July 10.— Copy to deliver 18 

Attending to deliver 3 4 

16. — Attending plaintiff's summons for leave to adminis- 
ter interrogatories, order made . . . 6 8 

Perusing interrogatories 6 8 

18. — Instructions for affidavit in answer . . . . 6 8 

Drawing same, folios 10 10 

Paid fee to counsel to settle . . ..136 

Attending him 3 4 

Copy for printer 3 4 

Examining proof 18 

Paid printer's- bill 10 

19. — Print to be sworn to 18 

Attending deponent to be sworn . . . 6 8 

Paid oath 16 

Paid filing affidavit ... ... 2 6 

Attending filing .034 

Notice of filing 4 

23. — Attending plaintiff's summons for discovery of docu- 
ments, order made 6 8 

26. — Instructions for affidavit of documents . . . 6 8 

Drawing same, folios 10 10 

Engrossing 3 4 

Attending deponent to be sworn . . . . 6 8 

Paid oath 16 

Paid filing 2 6 

Attending filing 3 4 

Notice of filing 4 

28. — Notice oE appointment to inspect documents . . 4 

29. — Attending giving inspection 6 8 

30. — Perusing reply 6 8 

31. — Instructions to counsel to advise on evidence . 13 4 

Paid fee to counsel 2 4 6 

Attending him 6 8 

Aug. 1. — Notice to produce documents 5 

Service '. .026 

Notice to inspect and admit 5 

Service 026 

Attending giving inspection 6 8 

Perusing plaintiff's notice to produce . . . 6 8 

The like to inspect and admit 6 8 

Attending inspecting documents . . . . 6 8 

Attending obtaining admission of documents . . 6 8 

Preparing subpoena ad test and attending to issue . 6 8 

Paid 050 

Copy for service -010 

Service thereof 5 

Instructions for brief ... ..550 

Drawing same, folios 30 1 10 
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Ang. 1.— Fair copy 

Copy of writ with statement of claim thereon 

Copy of other pleadings and notice of trial, folios 11 

Copy interrogatories for counsel, folios 5 

Print of answer to interrogatories, folios 10 . 

Copy plaintiff's notice to produce, folios 3 

Copy plaintiff's notice to inspect and admit, folios 3 

Copy ^fendant's notice to produce, folios 8 . 

Copy defendant's notice to inspect and admit, 
folios 3 

Paid fee to counsel 

Attending him 

Paid conference fee to counsel 

Attending to appoint same 
6. — Writing defendant and witness to attend Court 
7. — Attending conference 

Attending Court, cause in paper, but not reached 
8. — Attending Court when judgment given for plaintiff 

Attendances searching list .... 
10. — Attending taxing plaintiff's costs . 

Sittings fee 

Paid Witness : 

Mr. A., of , Merchant, 2 days . 



£ s. 


d. 


10 





1 





3 


8 


1 


8- 


1 


8 


1 





1 


0- 


1 





1 





5 10 





6 


8 


1 6 





3 


4 


5 





13 


4 


10 





1 1 





13 


4 


6 


8 


15 






(18) SPECIMEN FORM OF STATEMENT OF CLAIM IN ACTION IN 

CHANCERY DIVISION {ante, p. 192). 

18 . Sere put the letter and numher.} 

In the High Coitet op Justice. 

Chancery Division. 18 . 

Mr. Justice Writ issued 18 . 

Between A.B. Plaintiff 
and 
CD. & H.!". Defendants. 
Statement of Claim. 

1. The plaintiff is residuary legatee of A.S., of the City of Bath, who 
died March 3rd, 1882, having made his will dated March 2nd, 1882, and 
appointed the defendants his executors, who proved his will April 6th, 
1882. 

2. The defendants have been guilty of wilful default in not getting in 
certain property of the testator. 

3. The wilful default on which the plaintiff relies is as follows : — 

O. D. owed to the testator £1000, in respect of which no interest had 
been paid, or acknowledgment given for five years before the 
testator's death. The defendants were aware of this fact, but never 
applied to CD. for payment until more than a year after testator's 
death, whereby the said sum was lost. 
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The plaintiff claims : — 

(1) Account of testator's personal estate on footing of wilful default. 

(2) Administration of the testator's personal estate. 

(Signed) 

DELIVBEBD the DAT OF 18 • 

By Plaintiff's Solicitob. 

(19) SPECIMEN FORM OF STATEMENT OF DEFENCE IN AN 
ACTION IN THE CHANCERY DIVISION {ante, p. 192). 

18 . [Mere put the letter and number.'^ 

In the High Couet of Justice. 
Chancery Division. 
Mr. Justice Writ issued 18 . 

Between A.B. Plaintiff 

and 
CD. & E.F. Defendants. 
Statement of Defence. 

1. The defendants do not admit the plaintiff^s claim. 

2. The claim is barred by the Statute of Limitations. 

3. The defendants have not been guilty of the wilful default alleged in 
the statement of claim or any other wilful default. 

(Signed.) 
Delivered the day of 18 . 

BY Defendant's Solicitob. 

(20) SPECIMEN FORM OF STATEMENT OF REPLY IN AN 
ACTION IN THE CHANCERY DIVISION (ante, p. 192). 

18 . [Here put the Utter and number.'^ 

In the High Court of Justice. 
Chancery Division. 
Mr. Justice Writ issued 18 . 

Between A.B. Plaintiff 

and 
CD. & E.F. Defendants. 
Reply. 
The Plaintiff as to the defence says he joins issue. 

(Signed) 
Delivered the day op 18 . 

BY Plaintiff's Solicitor. 
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(21) FORM OF AN OEDINARY ADMINISTRATION JUDGMENT 
OR ORDER CONTAINING THE MOST USUAL ACCOUNTS 
AND INQUIRIES IN AN ORDINARY ADMINISTRATION 
ACTION (ante, pp. 198. 203). 

This Court doth order that the following accoants and inquiry be taken 
and made ; that is to fay : — 

1. An account of the personal estate not specifically bequeathed of 

deceased, the testator in the pleadings named, come to the 
hands of 

2. An account of the testator's debts. 

3. An account of the testator's funeral expenses. 

4. An account of the testator's legacies and annuities (if any) given by 
the testator's will. 

5. An inquiry what parts (if any) of the testator's said personal estate 
are outstanding or undisposed of. 

And it is ordered that the testator's personal estate not .specifically 
bequeathed, be applied in payment of his debts and funeral expenses in a 
due course of administration, and then in payment of the legacies and 
annuities (if any) given by his will. 

If real estate — 

And it is ordered that the following further inquiries and account be 
made and taken ; that is to say : 

6. An inquiry what real estate the estator was seised of or entitled to 
at the time of his death. 

7. An account of the rents and profit of the testator's real estate 
received by, &c. 

8. An inquiry what incumbrances (if any) affect the testator's real estate 
or any and what parts thereof. 

If sale directed — 

fi. An account of what is due to such of the incumbranpers as shall 
consent to the sale hereinafter directed in respect of their incumbrances. 

10. An inquiry what are the priorities of such last-mentioned incum- 
brances. 

And it is ordered that the testator's real estate be sold with the 
approbation of the judge, &c. 

And it is ordered that the further consideration of this cause be 
adjourned, and any of the parties are to be at liberty to apply as they may 
be advised. 



318 FOEMS. 

(22) FOEM OF AFFIDAVIT AS TO CLAIMS {ante, p. 209). 
18 . [Here put the letter and number.] 

In the High Couht of Justice. 
Chancery Division. 
Mr. Justice 

Betv/een A.JB. PlaintifiE 
and 
CD. Defendant. 

We, A.B., of, (fee, the above-named plaintiff [or defendant, or as may ie] 
the executor [or administrator] of . , late of , in the 

county of , deceased, and E.F., of, <&c., solicitor, severally 

make oath and say as follows : 

I, the said H.F., for myself, say as follovrs : 

1. I have in the paper writing now produced, and shewn to me, and 
marked A., set forth a list of all the claims the particulars of which have 
■been sent in to me by persons claiming to be creditors of the said A.B., 
deceased, pursuant to the advertisement issued in that behalf, dated the 

day 18 . 

And I, the said A.B., for myself, say as follows : 

2. I have examined the particulars of the several claims mentioned in 
the paper writing now produced and shewn to me, and marked A., and I 
have compared the same with the books, accounts, and documents of the 
said A.B. [or as may ie, and state any other inquiries or investigations 
made\ in order to ascertain, so far as I am able, to which of such claims 
the estate of the said A.B. is justly liable. 

3. From such examination [and state any other reasons'] I am of opinion 
and verily believe, that the estate of said A.B. is justly liable to the 
amount set forth in the sixth column of the first part of the said paper 
writing marked A., and to the best of my knowledge and belief, such 
several amounts are justly due from the estate of the said A.B., and 
proper to be allowed to the respective claimants named in the said 
schedule. 

4. I am of opinion that the estate of the said A.B. is not justly liable to 
the claims set forth in the second part of the said paper writing, marked 
A., and that the same ought not to be allowed without proof by the 
respective claimants [or I am not able to state whether the estate of the 
said A.B. is justly liable to the claims set forth in the second part of the 
said paper writing, marked A., or whether such claims, or any parts 
thereof, are proper to be allowed without further evidence]. 

5. Except as hereinbefore mentioned, there are not, to the best of my 
knowledge, information, and belief, any other claims against the estate of 
the said A. B. 

Sworn, &c. 
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(23) FORM OF AFFIDAVIT VERIFYING ACCOUNTS AND 
ANSWERING USUAL INQUIRIES AS TO REAL AND 
PERSONAL ESTATE {ante, p. 212). 

18 . [Here put the letter and number'\. 
In the High Coubt of Justice. 

Chancery Division. In the matter of the estate 

Mr. Justice of X Y. Deceased 

Between A.B. Plaintiff 
and 
CD., E.F. and G.B. Defendants. 
We, CD., of, &c., E.F., of, &c.., and G.H., of, &c., 

the above-named defendants, severally make oath and say as foUovfs : 

1. We have, according to the best of our knowledge, information, and 
belief, set forth in Schedule I. hereto a full account and inventory of the 
personal estate of or to which X. Y. , the testator in the 
judgment \pr order] dated made in this action \pr matter] named, 
who died on the day of , was possessed or entitled at the 
time of his death, and not hy him specifically lequeathed. 

2. Save what is set forth in the said Schedule I., and what is hy the said 
testator specifically bequeathed, the said testator was not to the best of our 
knowledge, information, or belief, at the time of his death possessed of or 
entitled to any debt or sum of money due to him from us or any of us on 
any account whatsoever, nor to any leasehold or other personal estate 
whatsoever. 

3. The said testator's funeral expenses have been paid. The same 
consist of the items of disbursement numbered and in the 
account hereinafter referred to [or if not paid it should he so stated with the 
amount due and to wliom due']. 

4. We have in the account marked A., now produqed and shewn to us, 
according to the best of our knowledge, information, and belief, set forth 
a full account of the personal estate of the said testator, not by him 
specifically bequeathed, which has come to our hands or to the hands of any 
of us, or to the hands of any person or persons by our order or the order 
of any of us, or for our use or the use of any of us, with the times when 
the names of the persons from whom, and on what account the same has 
been received, arid also a like account of the disbursements, allowances, 
and payments made by us or any of us on account of the said testator's 
funeral expenses, debts, and personal estate, together with the times 
when, the names of the person to whom, and the purposes for which the 
same were disbursed, allowed, or paid. 

5. And we, each speaking positively for himself and to the best of his 
knowledge and belief as to other persons, further say that, except as 
appears in the said account marked A. , we have not, nor has any of us, 
nor have nor has any other person or persons by our order or the order pf 
any of us, or for our use or the use of any of us, possessed, received, or got 
in any part of the said testator's personal estate, nor any money in respect 
thereof, and that the said account marked A. does not contain any item 
of disbursement, allowance, or payment, other than such as has actually 
been disbursed, paid, or allowed on the account aforesaid. 
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6. To the best of our knowledge, information, and belief, the personal 
estate of the said testator, now outstanding or undisposed of, consists of 
the particulars set forth in Schedule II. hereto. 

7. Save what is set forth in Schedule II., there is not to our knowledgp, 
information, or belief, any part of the said testator's personal estate now 
outstanding or undisposed of. 

8. We have, according to the best of our knowledge, information, and 
belief, set forth in Schedule III. hereto, the particulars of all the real 
estate which the said X. Y. was seised of or entitled to at the date of bis 
death. 

9. Save what is set forth in the said Schedule, the said testator was 
not, to the best of our knowledge, information, or belief, at the time of his 
death seised of or entitled to any real estate whatsoever. 

10. We have, according to the best of our knowledge, information, and 
belief, set forth in Schedule IV. hereto the particulars of all the incum- 
brances aifeoting the said testator's real estate, and what part thereof such 
incumbrances respectively affect. 

11. We have in the account marked B., now produced and shown to us, 
according to the best of our knowledge, information, and belief, set forth 
a full account of all the rents and profits of the. said testator's real estate 
which has come to our hands or to the hands of any of us, or to the hands 
of any person or persons by our order, or the order of any of us, or for our 
use, or the use of any of us, and the times when, the names of the persons 
from whom, on what account, in respect of what part of such estate the 
same ha\e been received, and the times when the same became due, and 
also a like account of the disbursements, allowances, and payments made 
by us, or any or either of us, in respect of the said testator's real estate, or 
the rents and profits thereof, and the times when, the names of the persons 
to whom, and the purposes for which, the same were made. 

12. And we, each speaking positively for himself, and to the best of his 
knowledge and belief as to other persons, further say that, except as 
appears in the said account marked B., we have not, nor has any of us, nor 
has any other person by our order, or the order of any of us, or for our use, 
or the use of any of us, possessed, received, or got in any rents or profits 
of the said testator's real estate, nor any money in respect thereof, and 
that the said account marked B. does not contain any item of disburse- 
ment, payment, or allowance, other than such as has actually been dis- 
bursed, paid, or allowed, as above stated. 



The First Schedule above referred to. 

1. £50 cash in the house. 

2. £100 cash at the testator's bankers, Messrs. A. and B. 

o. £1000 Consolidated £3 per cent, annuities, standing in the testator's 
name. 

4. £10 due from John James, for half year's rent of house at , 
to Michaelmas, 1882. 

5. £32 6s. 8cJ. balance remaining due from John Thomas on account of 
half year's rent of farm at , to Michaelmas, 1882. 

0. £300, a debt due from Samuel Jones on a bond, with intereit from 
, at per cent. 
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7. A leasehold house situate at , held under a lease for a 
term of ^ which will expire on , at a rent of 
* a year, underlet to James Evans for a term which will expire 
°^ , at a rent of £50 a year. 

8. £25, half a year's rent due from the said James Evans to 



The Second Schedule referred to. 
[The particulars to be set forth in the same manner as above.] 



The Third Schedule above referred to. 
[To contain short particulars of the real estate.] 



The Fourth Schedule above referred to. 
[To contain short particulars of the incumbrances, and shewing what 
part of the above real estate is subject to each.] 



f] If in the 



(24) GENERAL FOEM OF ORIGINATING SUMMONS. 
(0. LIV., r. 4b.), {ante, p. 264). 

18 . [flere put the letter and numher.'] 

In the High Court op Justice. 
Division. 

[*] OLancery 

Between A.B. Plaintiff. Division add 
J the Dame of 

^ ^°*^ the Judge to 

CD. Defendant, whom the 
Let of matter is 

in the county of pflNhe 

within eight days after service of this summons on him, question to be 
inclusive of the day of such service, cause an appearance to determined 

be entered for him to this summons, which is issued upon *"^^^ }"[ "i® 
,, ,. i. . ^ admmistra- 

the application of tion of an 

of estate or a 

in the county of Ilso'i^^h"" 

who claims to be [state tJte nature of the daitn]. matter of the 

for the determination of the following questions : [State the estate or 
questions.'] trust. 

Dated the 

This summons was taken out by 
solicitor for the above-named 

The defendant may appear hereto by entering appearance 
either personally or by solicitor at the Central Office, Royal 
Courts of Justice. 

Note. — If the defendant does not enter appearance within 
the time and at the place above-mentioned, such order will 
be made and proceedings taken as the Judge may think just 
and expedient. 

X 
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(25) FORM OF ORIGINATING SUMMONS NOT INTER PARTES. 

(0. Liv., r. 4b.), {ante, p. 264). 

18 . [Here put the letter and number.] 



I il If in the 
Ohancery 
Division add 
the name of 
the Judge to 
whom the 
matter is 
assigned. 



In the High Court of Justice, 
, Division 

['] 
In the matter of the Trusts of the Will of A.B. And in 

the matter of the Trustee Act, 1893. 

[or as the case may he]. 

Let 
of in the county of 

within eight days after service of this summons on him, 
inclusive of the day of such service, cause an appearance to 
be entered for him to this summons, which is issued upon 
the application of 

of in the county of 

for an order that [state the object of the application}. 

Dated the 

To 

This summons was taken out by 
of 
solicitor for the above named 

The respondent may appear hereto by entering appearance 
either personally or by solicitor at the Central Office, Royal 
Courts of Justice, London. 

Note. — If the respondent does not enter appearance 
within the time and at the place above mentioned, such 
order will be made and proceedings taken as the Judge may 
think just and expedient. 



(26) FORM OF NOTICE OF APPOINTMENT TO HEAR 
ORIGINATING SUMMONS. 

(0. Llv., r. 4d), {ante, p. 265). 

[ Title, cDc. , as in Forms ITbs. 1 A. B. ] 

To [insert the name of the defendant or respondent]. Take notice that 
you are required to attend the Judge {or Master) in Chambers [or at the 
Chambers of Mr. Justice ] at the Royal Courts of Justice 

at o'clock in noon, for the hearing of the originating 

summons issued herein on the day of 18 

and that if you do not attend in person or by solicitor at the time and 
place mentioned, such order will be made and proceedings taken as the 
Judge [or Master] may think just and expedient. 



To 



(Signed) 
Solicitor for the Plaintiff [or Applicant]. 
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Abatement, 

No abatement now by reason of death, &c., 36, 37 

Pleas in, abolished, 80 

What pleas in abatement were, 80, 81 

Absent Parties, 

Power to appoint persons to represent, 20C 

Accounts, 

Of personal representatives, 212, 213 

„ „ affidavit verifying, 212, 213, 

and see form of affidavit by 
personal representative veri- 
fying. Appendix II., 319 
„ „ vouching, 212, 213 

Surcharging and falsifying, 213 
Queries on, 213 
Assistance of experts on, 213 

Additional accounts and inquiries may be directed, 217 
Interlocutory accounts and inquiries, 226, 227 
Ordinary accounts and inquiries directed in an administra- 
tion suit. Appendix II., 317 
Obtaining under Order xv., 227 
May, by reason of Order xv., now be obtained in the 

Queen's Bench Division, 228, note (g) 
Delay in prosecuting, 238 

Action, 

As to uniting diffisrent causes of, in one writ, 38, 39 
Notice before commencing, 41, 42 



324 INDEX. 

Action — continued. 
Definition of, 43 
Oommenced by writ, 43 
Removing from District Registry, 116, 117 
Removing to District Registry, 118 
Friendly, 200 

Additional Accounts and Inquiiues, 217 

Adjournment, 

For certificate, 214 
To Judge, 214 

Adjudication, 

On claims, 209, 210 

Creditor failing to prove claim may be ordered to pay 

costs, 210 
No person, except executor or administrator, to attend on 

claims unless directed, 210, 211 
Form of affidavit as to. Appendix II., 319 

Administration, 

Master no jurisdiction to make order for general, 23, 

note (y), 266 
Court not bound to make order for, 200, note (c) 
Course that may be taken by Judge instead of ordering, 

200, note (c) 
General proceeding in Chambers in action for, 208-216 
Course where two actions commenced for administering 

same estate, 238, 239 
Application for payment of income or cmyits during action 

for, 240, 241 
Of insolvent estates in bankruptcy, 244, note {h) 
Originating summons for, 265, 266 
Stay of action for, after administration order made on 

summons, 266 
Originating summons for determination of points arising 

in, 267-269 

Administeators, 

May represent estate without beneficiaries being joined, 

32 
What claims may be joined in action by or against, 39 
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Admiralty, 

Court of, consolidated into Supreme Court, 10 

Admissions, 

Notice of admission of facts may be given, 89 
Notice to opponent to admit facts, 89, and see form of 
such notice and of admissions thereon, Appendix II., 304 
Effect of, 89 

Applying for judgment or order on, 89, 90 
On notice to inspect and admit documents, 137 

Advertisements, 

For creditors, 209 
For next of kin, 211 
Affidavit : See Evidence. 

In answer to interrogatories, 104 

Of documents, 105, and see form on Appendix II., 306 

Procedure where parties agree to take evidence by, 194 

Cross-examination on, 195 

Consent as to taking evidence by affidavit by person under 

disability, 195 
Parts of and rules as to framing, 196 
Sufficient title to, 190, note (j) 
Distinction between affidavits on interlocutory proceedings 

and at hearing, 190, 220 
Indorsement on, on filing; 190 
Before whom may be sworn, 19G 
Scandalous matter in, 197 
Illiterate or blind deponent, 197 
Solicitor cannot swear his own client to, 197 
Reading affidavit filed in another action, 197 
Using evidence filed before issue joined, 198 
Used at trial may be used afterwards, 198 
Of claims of creditors, 209 
Form of such affidavit. Appendix II., 318 
By personal representatives on accounts and inquiries, 

212, 213 
Form of such affidavit, Appendix TI., 319 
Evidence on interlocutory applications to be by, 226 , 
On payment of trust moneys into court, 257 
On payment into Court of Insurance moneys, 259 
Agreement as to special case, 125 
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Amendment, 

By adding new parties, 30, 31 

Of writ of summons, 55 

Instead of new assignment, 81 

Of pleadings, 87, 88 

When may be made without leave, 87, 88 

Disallowing improper amendment, 88 

Time for when amendment under an order, 88 

How made, 88 

Pleading to, 88, 89 

On appeal, 283 

Answer, 

A former pleading, G 

Appeal, 

Prom Common Law Courts, 3 

Constitution of Court and sittings of in, 18, 1!) 

Judges of, 18, 19 

Jurisdiction of Court of, 18, 19 

Jurisdiction of House of Lords, and its constitution as a 

Court of Appeal, 28, 29 
From an order on a svimmons under Order xiv., 68 
In interpleader matters, 124 
From Master in Chambers, 127 
From Judge in Chambers, 127 
In matters of practice or procedure, 127 
Against award or certificate on a reference, 184 
From certificate of Master, 215 
As regards settlement of a deed in Chambers, 240, 

note (e) 
Time for, 127, 215, 279 
Notice of, 279 
Mode of, to Court of Appeal, 280 

,, when calculated from, 279, 280 
Setting down, 280, 281 
Security on, 281 
Cross appeal, 282 
Evidence on, 282, 283 
Receiving new evidence, 283 
Amendment on, 283 
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Appeal — continued. 
Costs on, 284 

Directing new trial on hearing of appeal, 284 
Hearing of appeal generally, 284 
Incidental directions on, 285 
Does not stay execution, 285 
Interest allowed for delay occasioned by, 285 
From a Judge in Chambers, 127, 285, 286 
What orders not subject to, 127, 28G 
To House of Lords, 288-290 
Prom inferior Courts generally, 291 
From County Courts, 291, 292 

Appeabancb, 

Time for, 55 

What it is and how and where entered, 55 

Notice of and service of sealed duplicate memorandum, 56 

Party entering in person may afterwards employ n 
solicitor, 57 

By partners sued in firm's name, 57, 58 

By person not named in writ in action for recovery of 
land, 68 

Limiting defence in appearance in action for recovery of 
land, 58 

Things a defendant may do before, 58, 59 

Default of 61-65, 191 

Where no defence, judgment may be obtained notwith- 
standing appearance, 67-69 

Effect of non-appearance of parties at trial, 146, 147 

Of persons served with notice of judgment, 205 

To originating summons, 264 

Appointment, 

Of receiver, 228, 229 

Of new trustee by the Court, 270 

Arbitration, 

Meaning of, 182 

Subject now governed by Act of 1889, 182 
Court has general power to refer to, 182 
Two modes of referring to, 183 
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Aebiteatiojst — continued. 

Appeal against award or certificate, 182 

Staying proceedings after submission to arbitration, 185 

Submission to one or more arbitrators, 185 

Time for award, 185 

Power of Court to appoint umpire, 186 

Supplying vacancies in arbitrators, 186, 187 

Arbitrator may state special case, 187 

Setting aside award, 187 

Enforcing award, 187, 188 

Akrest, 

Of defendant in an action, 115, 116 
Security in such a case, 115, 116 

Assessment of Damages, 

After Interlocutory Judgment, 63 



Generally as to, 27 

Trial before Judge with, 134 

Assigning Breaches on a Bond, 6-1 

Assignment or Action and other proceedings in Chancery to 
particular Judge, 190, 255, 263, 264 

Assignment, New, not now allowed, 81 

Assizes, 

Generally as to, 20, 21 

Associates, 

Duties of, 22, 23 

Attachment : See also Garnishee Order, 
For not obeying order for discovery, 109 
Of debts, procedure as to, 1C2-164 
Writ of, 1C6 

Procedure when against coroner or sheriff, 166, note {d) 
For contempt of Court, 245, 246 

Attorney, 

Power of, 247 and note (m) 
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Attokney-Genekal, 

When action commenced in name of, 40 
When he should be a party to an action to perpetuate 
testimony, 202 

Auctioneer, 

How appointed and security given by in sales by the 
Court, 219, and note («) 

Award, 185-188 : See Arbitration 

B. 
Bail, 

Holding defendant to, in a civil action, 115 IIG 

Banking Companies, 

How they sue and are sued, 40 

Bankruptcy, 

Provisions of Bankruptcy Act, 1883, uniting Court of, 

with Supreme Court, 13 
Effect of during the action, 36, 37 
Trustee in, suing, cannot join other claims except by 

leave, 38 
Of plaintiff not a ground for security, 120, 121 
But trustee continuing bankrupt's action must give 

security for costs, 120, 121 
Judgment summonses now made Bankruptcy business, 

15G, 157 
Administration of insolvent estates in, 244, note (h) 

Begin, 

Bight to, at trial, 144, 145 

Bm, 

Leave to at sale, 220 

Bill of Complaint, 6 

Bill of Exceptions, abolished, 287 

Bills of Exchange Act, 1855, 
Former proceedings under, 59 
Advantages of the Act, 59 
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Bills of Exchange Act, 185b— continusd. 
It still applies in inferior Courts, -19, 60 
Kepeal of the Act, 60 

Bill of Review, 287 

Bill of Sale, 

Interpleader on account of, 123 

Blind Deponent, 

How sworn to affidavit, 197 

Board of Trade, 

Appointment of surveyor by, under Lands Clauses Act, 
261 

Bond, 

Action for penalty on, 64 

Breach of Promise of Marriage, 
Right to a jury in action for, 133 

Breaches assigned on a Bond, 64 

Brief, 

What it should contain, 138 

Business Books, 

Copies of or entries in, may be ordered to be delivered 
instead of original books, 108 



c. 



Calculations of Residues, 247 

Capias ad Satisfaciendum, 
Writ of, 156 
Provision of Debtors Act, 1869, affecting, 156 

Case : See Special Case, 

For counsel to advise on evidence, 137 

Cash in Court, Investment of, 234, 235 
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Cause, Short, 

In the Queen's Bencli Division, 69, 136 
Hearing of, and Practice on in Chancery Division, 200, 
201 

Causes of Action, 

Kule as to uniting several in one writ, 38 

Certificate : 

For Counsel on hearing of summons, 93 
Of Counsel for short cause, 136, 200 
Of Master in Chancery Division, 214, 215 
Of fund in court, 234 
Of taxation, 252 

Certifying Change of Interest, 37 

Certiorari, to remove County Court Action to High Court 
for purpose of execution, 170 

Chambers : 

Appeals from decisions in, in Queen's Bench Division, 

127, 128 
Proceedings in Chancery Chambers under the judgment, 

203-221 
Neglect to attend appointments in, 217, 218 
Further consideration in, 244 
Appeal from decision of Chancery Judge in, 285, 280 

Chancery, 

Origin of Court of, 3 

Former Judges of, 3, 4 

Former practice in Court of, 6, 8 

Court of, consolidated into Supreme Court, 12 

Matters assigned to exclusive jurisdiction of Chancery 

Division, 13, 14 
General remarks as to practice in Chancery Division, 189 
Different modes of commencing proceedings in, 190 
Assignment to particular Judge in, 190 
Transfer to and hearing by another Judge, 191 
Effect of non-appearance to writ in, 191 
As to proceedings under Order xiv. in Chancery Division, 

191 
Default in delivering statement of defence in, 192 
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Chancery — oontiniied. 
Trialin, 193 

Mode of disposing of jury case in, 193 
Evidence on hearing in, 194, 195 
Procedure at hearing in, 198 
Drawing up of judgment in, 198, 199 
Friendly actions, 199, 200 
Short cause, 200 

Proceedings in Chambers under judgment in, 203-221 
Sales under order of, 218-221 
Taxation of costs in, 250-252 

Change of Place of Trial, 114 

Change of Solicitous, 
How effected, 51 

Chabging Orders, 

Against stocks or shares of judgment debtor, 164 

How sale after such an order obtained, 164 

Against judgment debtor's interest in a firm, 164, 165 

Charitable Trusts Act, 1853 
Rule as to appeal, 286 

Chief Clerks: See Masters 

These officials not existing now by this name, but styled 
Masters, 23 

Circuits, 

Generally as to, 20, 21 

Claim : See Adjudication, Pleadings 
Claim, statement of, 75-78 

Classification Order, 205 

Clerical Mistakes in Judgments may be Rectified, 149 

Close of Pleadings, 84 

Commencing Proceedings, 
Modes of, 43, 190 
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Commercial Causes, 126 



Commissioner for Oaths, 

Duty of in swearing illiterate or blind deponent, 197 

Commitment, 

Master no power to make order of, 21, note («) 
Must be absolute, 156 

Order of, under Debtors Act, 1869, only in force for one 
year, but may be renewed, 157 

Common Law, 

Origin of Courts of, 1, 2 
Former Judges at, 3 
Former Practice in Courts of, 5, 6 

Powers of, given to Courts of Equity before Judicature 
Acts, 9 

Common Pleas, 

Court of, consolidated into Supreme Court, 10 

Companies, 

How to sue and defend, 39, 40 
How served with writ of summons, 48, 49 
When defendants, to whom interrogatories may be ad- 
ministered, 103 
Winding-up of, 262, 263 
Appeal against winding-up order, time for, 279, note (c) 

Compounding Penal Action, 130 

Compromise, 

Of penal action, 130 

In absence of interested parties, 207 

Concurrent Writs, 54 

Condition, 

Judgment or order granted upon, 150 
Enforcing judgment granted on, 169 

Conduct of Cause, 
Summons for, 238 
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Conduct Money, 141 

Consent, 

To judgment, 69 
To time to deliver pleadings, 96 
To take evidence by affidavit, 194 
Orders by, not subject to appeal, 286 

Consolidation of Actions, 32, 33 
Origin of practice of, 33 
Costs in consolidated actions, 33 
In cases under Libel Act, 1888, 33 

Constable, 

Action against, 42 

Consteuction, 

Originating summons for, as regards any document, may 
betaken out under Order Liva,, 269, 270 

Contempt of Court, 

By reason of disobedience to order for discovery, 109 
Attachment is tbe remedy for, 166 
Generally as to, 245, 246 
Purging, 246 

Conteibution, 

From third parties and co-defendants, provisions as to, 
34-36 

Conveyancing Counsel, 
Duties of, 26 
Abstract sent to, in all sales by the Court, 219 

Coroner, 

Attachment against sheriff is directed to, 166, note (d) 
Attachment against coroner is directed to elisors, 16 6t 
note (d) 

COEPOKATIONS, 

How to sue and defend, 39, 40 

How served with writ of summons, 48 

Order for examination of officers of, 67 
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Costs, 

Duties of Taxing Masters, 25, 2G 

On consolidated actions, 33 

Married woman suing cannot be compelled to find security 

for, 39, note {p) 
What to be allowed persons suing in forma pauperis, 41 
Must be indorsed on specially indorsed writ, 44, 45 
Of taxation in such case, 45 

Allowed on judgment by default of appearance, 61, note (os) 
Allowed on judgment under Order xiv., 67, and note (c) 
May be given when defendant has improperly denied 

matters in his defence, 79, 80 
On judgment in default of defence, 81 
Of discovery, 110 

Of action ordered to be tried in County Court, 114 
Security for, when it can be obtained, 118-121 
How security given, amount, time, &c., 121 
In the cause, 126 
In any event, 126 
On interlocutory applications, a certain sum may be ordered 

for, instead of taxation, 127 
Judgment for, after discontinuance, 129 
Fees and refreshers to counsel and clerks, and vouchers 

for same, 138, 139 
Of the day, 146 
On withdrawal of juror, 146 

Sequestration to enforce payment of, not now issued with- 
out leave, 167 
Former position as to, 171 
Provisions of Judicature Act, 1890, and Order lxv. as to, 

171, 172 
" Good Cause " to deprive party of, 172 
Under County Courts Act, 1888, 172, 173 
General explanation as to, 173 
On set-offs and counter-claims, 174 
Result as to, where some issues found for plaintiff and 

some for defendant, 174, 175 
When claim and counter-claim dismissed, 175 
Mode of taxation in such a case, 175 
Depriving successful party of, 175 



336 INDEX. 

Costs — continued. 

Ordering successful party to pay costs, 175 
Taxation of in Queen's Bench Division, 176, 177 
A£B.davit of increase, 176 
Rules as to higher and lower scales, 176, 177 
Party and party, and solicitor and client, 177, 178 
Shorthand notes and other extraordinary expenditure, 178 
Delivery of solicitor's bill, and taxation by client, 178, 179 
Disallowance to solicitor of costs in certain cases, 179, 180 
Solicitor appearing for himself allowed, 180 
Reviewing taxation of, 180, 181 
Of action to perpetuate testimony, 202 
Of creditor proving claim, 210 

Creditor or next of kin ordered to pay costs of unsuccess- 
ful claim, 211 
As regards particular claims or share, 211, 212 
On petition, and particularly when respondent only a 

formal party, 223 
In Chancery Division on further consideration, 249, 250 
Procedure where taxation ordered if parties differ, 250 
Taxation of in Chancery, 251-253 
Course taxing-master may take in Chancery when costs 

increased by delay, 252 
Position when costs taxed against a fund and one-sixth 

disallowed, 252, 253 
On paying trust-moneys into court, 258 
Must not be deducted on payment of Insurance moneys 

into court, 260 
Of payment in under Settled Lands Act, 1882, 27-1 
Ordering security for an appeal to Court of Appeal, 281 
On appeal, 284 

Orders as to, only, not subject to appeal, 286, and note (o) 
Security for, on appeal to House of Lords, 289 
Precedents of. Appendix II., 310-315 

Counsel, 

Conveyancing, 26 

Certificate for, required to obtain costs of, in Chambers, 93 

Certificate of, for short cause, 136, 200 

Advising on evidence, 137 

Papers to be given to, 138 
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Counsel — continued. 

As to briefing more than one, 138 
Retainer to, 139 
Fees and refreshers to, 139 
Fees to clerks of , 139 
"Vouching fees of, 140 

Counter-claim, 

Against plaintiff and some other person not a party to 
action, 33, 34 

Has same effect as statement of claim in cross action, 80 

Application to exclude, 80 

May be continued, though plaintiff's action stayed, 80 

Pleading to, 83 

Effect of no defence to counter-claim being put in, 83, 84 

When it may be amended without leave, 87, 88 

May be contained in reply, 86, 87 

Discontinuance or withdrawal of, 129 

Costs when defendant succeeds on, 174 

Costs when claim and counter-claim both dismissed, 175 
Countermand, 

Of notice of trial, 135 

County Court, 

Referring certain actions for trial to, 113, 119, 120 
Referring interpleader matters to, 125 
Jurisdiction of, as to judgment summonses, 156 
Removing action from, for purpose of execution, 170 
Cases in which it has and has not jurisdiction, 173, note {ii) 
Equitable jurisdiction of, 253 
Appeals from, 291, 292 

No appeal from, when agreed decision of Judge of, shall 
be final, 292 

Course, 

Orders of, 226 

Courts, 

The old Courts of Common Law and Chancery, 2, 3, 10 

Inconvenience of different Courts, 4 

Jurisdiction now vested in High Court, 12 

Of appeal, 18, 19 

Officers of, besides Judges, 21-27 

Y 
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Creditors : See Adjudication, 
Advertisement for, 209 
Adjudication on claims of, 209 
Proof by, 209, 210 
Interest allowed to, 210 

Failing to prove claim may be ordered to pay costs, 210 
Attendance on claims of, 210, 211 

Criminal Matters, 

As to appeal in, 280, note (o) 

Cross Appeal, 

No notice of motion by way of, now necessary, 282 

Cross Examination, 
At trial, 144 

Disallowing questions in, 145 
When evidence taken by consent by affidavit, 195 

Crown Office Department, 

County Court appeals entered in, 292 

Custody, 

How evidence of witnesses in, obtained, 141, 142 



D. 

Damages, 

Date to which, assessed, 62, 63 

Writ of inquiry for ascertaining, 63, 64 

Undertaking as to, in injunction cases, 231, 232 

Day, 

Costs of, 146 

Death op Parties, 

Effect of, pendente lite, 36, 37 

Issuing execution after, 154 

Effect of, after order for payment out of Court, 249 

De bene esse. 

Taking evidence, 142 

Debenture Holders' Actions, 218, note {p) 
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Debts, 

Advertisements for, 209 

Affidavit of personal representative of, 209 

Costs of proving, 210 

When interest allowed on, 210 

Attendance on inquiry as to, 210, 211 

Declaration, 5 

Declaratory Judgment, 
Claim for allowed, 86 

Decree, 

Notice of motion for, 7 
Carrying out of, 7, 8 
Enrolment of, 287 

Deed, 

Settling in Chambers where parties differ, 240 
Summaiy construction of, may be obtained under Order 
Liva., 269 

Default, 

Of appearance in Queen's Bench Division, 61-64 
„ in Chancery Division, 191 

,, to writ for liquidated amount, 61 

,, of one of several defendants, 61 

,, in actions for unliquidated damages, 62, 63 

„ in actions for debt and damages, 63 

,, in actions to recover land, 64 

,, in actions for penalty on a bond, 64 

„ in case of infants and lunatics, 65 

Defendant let in to defend notwithstanding, 64, 65 
Date of judgment by, 65 
In delivery of statement of claim, 77 

., of statement of defence in Queen's Bench 

Division, 81, 82 
„ of reply or subsequent pleading, 83, 84 

,, of statement of defence in Chancery Division, 

192 
„ of appearance to originating summons, 264 
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Defence : See, Pleading, 

Notice required of certain defences when action proceed- 
ing without pleadings, 71 
Generally as to statement of, 78-81 
Default in delivery of, 81, 82 
Puis darrein continuance, 86 

Dependant, 

Non-joinder or misjoinder of, 30, 31 

Interest need not be equal, 31 

Counter-claiming against plaintiff and some person not a 

party, 33, 34 
Contribution against third parties, 34, 35 
Contribution against a co-defendant, 35 
Out of jurisdiction, leave to serve, 51-53 
May be let in to defend although judgment signed, 64, 65 
May pay money into Court, 97, 98 
Arrest of, 115, 116 
When he ■ may give notice of trial and enter cause for 

trial, 132 
Not appearing at trial, 147 

Delay, 

In proceedings in Chancery Chambers to be reported to 

Judge, 218 
In prosecuting accounts and inquiries, 237 
Summons for conduct of cause by reason of, 238 
■ Position when costs increased by reason of, 252 
Interest allowed for, when caused by appeal, 285 

Deliveut, 

Writ of delivery of property, 1G6 

Demand, 

For names of partners, 50 

"Whether writ issued by solicitor's authority, 51 

Demurkeb, 

Not now allowed, 84 

Definition of, 84 

Instance of, 84 

Course now allowed instead of, 85 
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Directions, 

Summons for, 9J: ; and see Forms of Summons and Order. 
Appendix II., 305, 306. {See also note facing page 1 as 
to new Eule.) 
Given on summons to pi-oceed, 207 
Under order for sale, 218, 219 
For matters to be done in Chambers, 240 

Disability, 

Protection to persons under, recovering judgment, 149, 

150 
Consent to take evidence by affidavit when persons under, 

194 

Discontinuance of Action, 128, 129 

Subsequent action may be brought, 129 
Of counter-claim, 129 
Judgment for costs after, 129 

When action discontinued, proceedings may be stayed in 
new action till costs of former one paid, 129, 130 

Discovery : See Documents ; Interrogatories, 
"Who may obtain, 102, 106 
Service of order for, 109 
Costs of, 110 

Security for, by means of deposit in Court, 110, 111 
In aid of execution, 161 

Dismissal of Action for Want of Prosecution, 77, 114 
No bar to another action, 77 

Dispensing, 

With service of notice of judgment in Chancery Division, 
206 

Distribution of Business, 

Amongst the different Divisions, 13,- 14 

District Registries, 

Establishment of , 16 

Power of District Registrars, 16 

Various matters which may take place in, 18 

Judgment in, 16, 17 

Appeals from District Registrar, 17 
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District Registries — continued. 
Chancery matters in, 17, 18 
Time for business in, 18 
Appearance in the case of writs from, 55 
Judgment by default in, 62 
Removal of actions from, and to, IIG— 118 

Distringas, 

Former writ of, 276 

Proceedings now in lieu of writ of, 276 

Effect of such proceedings, 276, 277 

Withdrawal or amendment of the proceedings, 277 

Divisions of High Court, 
Presidents of, 10, 11 
Business how distributed amongst, 13, 14 

Divorce, 

Court of, consolidated into Supreme Court, 11 

Documents, 

Discovery of, obtained by summons, 105 

Privilege in affidavit of, 105 

Right to question accuracy of affidavit of, 105 

Who may obtain discovery of, and against whom it may 

be obtained, 106 
Inspection of, 107, 108 
Summons for inspection, when possession of not admitted, 

107, 108 

Copies of bankers and business books may be ordered to be 

delivered, 108 
Order for discovery of not necessarily granted of course, 

108, 109 

Consequence of disobedience to order for discovery, 109 
Form of affidavit of. Appendix II., 306 
Form of notice to produce, for inspection. Appendix II., 307 
Formof notice of appointment to inspect. Appendix II., 307 
Service of order for discovery of, 109 
Costs of discovery of, 110 

Deposit in Court necessary before issuing summons for 
discovery of, 110 
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Documents — continited. 

How deposit made, and obtaming it out afterwards, lOS, 

110, 111 
As to separate deposits when affidavit of, sought against 

several plaintiffs or defendants, 111 
Notice to pi-oduce at trial, 137 
Form of such notice, Appendix II., 308 
Notice to inspect and admit, 137 
Form of such notice, Appendix II., 308, 309 
Refusing to admit, 137 
Admission of, 138 

Drawing Up, 

Of orders, and when not drawn up, 95, 225 
Of judgments in Chancery Division, 198, 199 
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Ejectment : See Recovery of Land 

Elegit, 

Writ of, 157 
Sale after, 157, 161 
Does not now apply to goods, 157 

Recovery back of lands by judgment debtor after judg- 
ment creditor satisfied by, 157, 158 
Course instead of, where judgment debtor has only an 

equity of redemption, 158 
Equitable execution, 158-160 

Elisors, 166, note {d) 

Embarrassing Pleading, 85, 86 

Enforcing Award, 187, 188 

Enforcing Judgment, 153-171 

Enquiries : See Accounts 
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Enquiry, Wbit of 
What it is, 63 
Costs of, 63 
Mode of procedure on it, 63, 64 

Enrolment, 

Of judgment, or order, now no good, 287 

Entry, 

Of cause for trial, 135, 136 

Equitable Defence, 

In an ejectment action, 90 

Equitable Execution, 
How obtained, 158 

When it is obtainable and when not, 158, 159 
Effect of, 159 
Practice to get, 160 
Sale of interest seized in, IGl 

Error, 

Proceedings in, abolished, 287 

Evidence : See Witnesses ; Affidavit, 

On a summons under Order xiv., 66, 67 

Opinion of counsel on, 137 

De bene esse, li'2 

May be taken by affidavit by consent or order, 194 

Procedure where taken by affidavit, 194 

Cross-examination on affidavits, 195 

Consent to taking evidence by affidavit when party under 
disability, 195 

Perpetuation of testimony, 201, 202 

On interlocutory applications to be by affidavit, 226 

Of funds in court, 234 

In support of motion to attach, 246 

In support of application under Life Assurance Com- 
panies' (Payment into Court) Act, 1896, 259, 260 

In support of summons under Order lv., Rule 3, 269 

In support of summons under Trustee Act, 1893, for ap- 
pointment of new trustees, 270, 271 
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Evidence — continued. 

In support of summons to sanction infant marriage settle- 
ment, 278 
In support of summons under Settled Land Act, 273 
On appeal, 282, 283 

Examination, 

For the purpose of discovery in aid of execution, 161 
Of witnesses before Master or Examiner, 24, 25 

Examiners, 

Duties of, 25 
Procedure before, 25 ' 

Exception, 

Bills of, abolished, 287 

Exchequer, 

Court of, consolidated into Supreme Court, 10, 11 

Execution, 

How issued, 153, 154 

When it may be issued, 154 

Cannot be issued without leave after 6 years, 154 

Cases in which leave to issue necessary, 154, note (o) 

How long in force, 155 

Renewal of, 155 

Fieri facias, 155, 156 

Several writs oi/i.fa., 155, 156 

Ca. sa., 156 

Judgment summons, 156, 157 

Elegit, 157 

Levari facias, 157, note e) 

How judgment debtor whose lands saized under elegit can 

recover same back, 157, 158 
Equitable, 158-160 

Obtaining order for sale of land seized under elegit, 161 
Discovery in aid of, 161 
Obtaining sheriflfs return to, 161 
Attachment of debts, 162-164 
Charging stock, 164 
Charging partner's interest, 164, 165 
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Execution — continued. 

Service or enforcement of certain judgments and orders, 

165 
Memorandum to be first indorsed on certain judgments, 

165, 166 
Writ for delivery, 166 
Writ of attachment, 166 
Sequestration, 166, 167 
Writ of possession, 167 
Fi. fa. de bonis ecclesiasticis, 1 67 
Sequestrari facias, 167 
Against partnership firm, 167, 168 
Appeal does not stay, 285, 292 

Executors, 

May represent estate without beneficiaries being joined, 

32 
What claims may be joined with claims as executors, 38 
Judgment against, quando acciderint, 169 
To what extent their powers interfered with by an 
originating summons under Order lv., Rule 3, 268 

Ex PARTE, 

Motions, 223, 224, 231 
Summonses, 224 

Expediting Trial instead of going into Matters on Inter- 
locutory Application, 232 

Experts, 

Obtaining assistance of, 213 



F. 

False Imprisonment, 

Eight to a jury in action for, 133 



Falsifying and Surcharging, 213 
Fees to Counsel, 138, 139 



INDEX. 347 

Fieri Facias, 

Writ of, 155, 156 

De bonis eoclesiastids, 167 

Final Judgments, 62, 81 

Folio, 

Comprises seventy-two words, 71, note (/) 

FOBECLOSUEE, 

Originating summons for, 271, '272 

FoREIGNEE, 

Writ against, 51-53 
Security for costs, 118, 119 

Formal Party, 

WTien served with petition should be tendered £1 10«., 

223 
Formal respondents to petitions, 223 

Forma Pauperis, 
Suing in, 
What costs to be allowed paupers, 41 

Forms : See Appendix II., 

1. General writ of summons, 300 

2. Specially indorsed writ, 301 

3. Statement of Claim in Queen's Bench Action, 302 

4. Statement of Defence in Queen's Bench action, 303 

5. Statement of Reply in Queen's Bench action, 303 

6. Notice to admit facts, 304 

7. Notice of admission of facts, 304, 305 

8. Summons for directions, 305 

9. Order for directions, 305, 306 

10. Affidavit of documents, 306 

11. Notice to produce documents for inspection, 307 

12. Notice of appointment to inspect documents, 307 

13. Notice of trial, 308 

14. Notice to produce documents at trial, 308 

15. Notice to inspect and admit documents, 308, 309 

16. Precedent of plaintiff's ordinary costs of action in 

Queen's Bench Division, 310 
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FonMS — continued. 

17. Precedent of defendant's ordinary costs of action in 

Queen's Bench Division, 313 

18. Statement of Claim in action in Chancery Division, 315 
1?. Statement of Defence in action in Chancery Division, 

316 

20. Statement of Reply in action in Chancery Division, 316 

21. Ordinary administration judgment, 317 

22. Affidavit as to claims, 318 

23. Affidavit verifying accounts and answering inquiries, 

319 

24. Originating summons, 321 

25. Originating summons not inter partes, 322 

26. Notice of appointment to hear originating summons, 

322 
Fraudulent Recovery of Land, 

Provision to prevent, 58, note {d) 

Friendly Action, 

May be heard short, 199, 200 

Fund in Court, 

Certificate or transcript of, 234 

Further Consideration, 

Setting down cause on, time for, and generally, 242, 243 

To whom notice thereof to be given, 243 

Notice of setting cause down on, 243 

Practice on hearing on, 243 

No evidence received beyond Master's certificate, 243 

"When it takes place in Chambers, 243, 244 

Judgment on, 244 

When cause cannot be finally disposed of on, 244 

Enforcement of judgment on, 245 

Does not necessarily dispose of whole matter, 245 

Deahng with money in Court on, 246, 247 

Costs on, 249, 250 

In Chambers, 266 

Fusion, 

Steps towards, before Judicature Acts, 9 
Final fusion efiectod by those Acts, 9 
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G 

Garnishee Order, 

Generally as to, 162, 163 

A creditor under an order can obtain a garnishee order, 

162, note (z) 
So may an assignee of a judgment debtor, 162, note (z) 
Effect of bankruptcy on, 162, note (c) 
May be obtained against firm in its firm's name, 163 
Conflicting claims in proceedings for, 163 
Debts attachable and not attachable, 163, IGi 

General Denial, 

Not sufficient in pleadings, 72 

General Issue pleaded by Statute, 79 

Guarantee Society, 

Affidavit required by officer of, when Society proposed as 
security, 228, note {mm) 

Guardian ad Litem, 39, 40 

Guardianship : See also Maintenance, 

Originating summons for guardianship and maintenance, 
272 

H. 

Habeas Corpus ad Testificandum, 142 

Hearing: See Trial, 

In Chancery Division, 198 

Short, 200 

On further consideration in Chambers, 266 

Of appeal in Court of Appeal, 284 

Heir-at-Law, 

Advertisement for, 211 

Person claiming as may be ordered to pay costs, 211 

High Court of Justice, 
How constituted, 10, 11 
Order in Council as to, 11, 12 
Jurisdiction of, 12, 13 
Distribution of business in, 13 
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Higher and Lower Scales or Costs, 177 

Holidays, 19, 20 

House of Lords, 

Origin of jurisdiction as a Court of Appeal, 27 

How now constituted, 28 

Mode of appeal to, 288 

Presentation of appeal to, 288 

Security on appeal to, 289 

Printed cases, 289 

Cross appeals, 290 

Setting down and disposal of appeal, 290 

Hundred, 

Service of writ against inhabitants of a, 48 

Husband and Wife : See Married Women 

Claims by or against, may be joined with separate claims, 

39 
If parties, must both be served with writ unless otherwise 

ordered, 47, 48 

1. 

Identification, 

Of client on receiving money out of court, 247 

Illiterate Deponent, 

How sworn to affidavit, 197 

Income, 

Application for payment of, during progress of Chancery 
proceedings, 240, 241 

Increase, 

Affidavit of, 176 

Indorsements, 

On writ of summons, 44, 45, 70 

Special, 45, 46 

On certain judgments and orders for service, 165, IGC 

Infants, 

Binding them as regards proceedings in an action before 
born, 37 
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Infants — continued. 

How to sue and defend, S9, 40 

Service on, 48 

PlaintiflF may apply for guardian to be appointed to defend 

if infant does not appear, 65 
Protection to, in respect of money recovered, 149, 150 
Consent by, to take evidence by affidavit, 195 
How served with notice of judgment, 204, 205 
Ward of Court, application to marry, 239 
Applying for allowance for maintenance of, 240, 241 
Appearance of, on petitions and summonses, 272 
As to guardianship and maintenance of, 272 
Marriage settlements of, 272, 273 

Summons under Infant Settlement Act, 1855, and affidavit 
in support thereof, 272, 273 

Inferences of Fact, 

May be drawn by Court of Appeal, 283 

Inpehior Court : See County Court, 

Judgment of, may be removed to a higher Court for pur- 
poses of execution, 170 
Appeals from, 291, 292 

Injunction, 

Motion for, 223, 224. 

Power of Court of granting, 230 

Mandatory, 231 

No wi'it of now issued, 231 

Enforcing, 231 

Ex parte, 231 

Undertaking as to damages on granting of interlocutory, 

231, 232 
As to enforcing such undertaking, 232 
Expediting trial on motion for, 232 

Inquiries : See Accounts 

Inquiry, "Writ of, 
"What it is, 63 
Costs on, 63 
Mode of procedure on, 63, 64 
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Insolvent Estates may be administered in Bankruptcy, 244 
note (h) 

Inspection of Documents, 
During action, 107 
Under notice to inspect and admit, 137 

Interest, 

Of the parties need not be identical, 31 

Course that may be taken where there are several parties 

having the same, 32 
When allowed on debts in administration proceeding, 210 
On legacies, 215 
Allowed for delay occasioned by appeal, 285 

Interlocutory Judgment, 62, 63, 82 

Interlocutory Proceedings, 

In the Queen's Bench Divisionj 91-131 

By motion, 91 

By summons, 92—95 

Drawing up of orders on, 96 

Summons for time, 96 

Payment into Court, 97-102 

Discovery, inspection, &c., 102-111 

Summons for particulars. 111, 112 

Summons to refer to County Court, 113, 114 

Summons to change place of trial, 114 

Summons to dismiss for want of prosecution, 114, 210 

Summons to hold defendant to bail, 115, 116 

Summons to remove action from District Registry, 

117 
Summons for security for costs, 118-121 
Interpleader summons, 121-124 
Stating special cases, 125 
Costs on, 126, 127 
Appeals on, 127, 128 
Discontinuance, 128, 129 
In the Chancery Division, 222-241 
Petitions, 222 
Motions, 223 
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Interlocutory Proceedings — continued. 
Summonses, 224, 225 

Drawing up orders in Chancery Division, 225, 22G 
Evidence on, 226 
Appointment of Eeceiver, 228 
Granting injunctions, 230, 231 
Payment into court in Chancery Division, 232, 234 
jVe exeat regno, 236 
Stop order, 236, 237 

Intekpleader, 

Cases in which it arises, 121, 122 

Jurisdiction of the Masters and District Registrars in, 122^ 

note (/) 
Notnecessarythattitles should have had common origin, 122 
When summons should betaken out, 122 
AflSdavit in support of, 122 

Sheriffs' cases most frequent, and practice therein, 123 
Generally as to, 123, 124 

No appeal in, and explanation of this provision, 124 
Sale of goods on, 124 

Matters not exceeding £500 may be transferred to County 
Court, 125 

Interrogatories, 

Before Judicature Acts, 6 

Definition of, 102 

May only be administered by leave, 103 

Striking out or disallowing, 103 

Where a corporation or company is a party, 103 

Objections to, 103, 104 

How and when answered, 104 

Answers to, how used, 104, 105 

As to documents not allowed, 105, 106 

Service of order for, 109 

Consequence of disobedience to order, 109 

To sheriff's oflGcer, 109, 110 

Costs of, 110 

Deposit in court necessary before delivery, 110, 111 

When deposit may be dispensed with, 110 

Dealing with deposit. 111 

Z 
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Investment, 

Of cash in court, 234, 235 

Ireland, 

Suing defendant in, 52, note (a) 

Obtaining attendance of witness who is in, 1-H 

Ierelevani Matter, 

In interrogatories, 103 

Issues of Fact without Pleadings, 126 



J. 

Joinder of Issue, 83 

Joining Several Causes of Action in one Writ, 38 

Joint Stock Companies, 

How they sue and ai-e sued, 40 
How served with writ, 48, 49 
Security for costs in action by, 121 

Judges, 

Of High Court of Justice, 1 1 

How appointed and how they hold their offices, 1 1 

Order in Council as to the, 11, 12 

Of appeal, 18 

Appeals from decisions of in Chambers, 127, 128 

Trial by a Judge alone without a jury, 133, 134 

Judges' Chambers, 

Appeals from decisions in, 127, 128 
Proceedings in, in Chancery, 203-221 
Direction for matters to be done in, 239, 24<) 

Judgment, 

Final, 61, 62 

When judgment by default can be signed in District 

Registry, 62 
Interlocutory, 62, 63 
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Judgment — contimied. 

Date to which damages to be assessed on, 62, 63 

Against one of several defendants, 63 

When writ indorsed for debt and damages, 63 

In action to recover land, 64 

In action for penalty on a bond, G4 

Defendant may sometimes be let in to defend after, 64, 65 

By default not allowed to be signed against persons under 
disability, 6,5 

How dated, 65, 150 

Plaintiff may apply for final judgment after appearance 
under Order xiv. where writ specially indorsed, 66 

Formalities attending consent to, 69 

In default of defence, 81, 82 

For costs after discontinuance, 129 

Of non-suit, 147, 148 

Definition of, 148 

How obtained after trial, 148 

No motion for, now after trial, 148 

Course to be taken when party objects to judgment 

directed to be entered, 148, 149 
Clerical mistakes in, 149 

Protection to persons under disability recovering, 149, 150 
Obtaining after trial of issues, 150 
On some condition, 150 
How enforced, 153-171 
Statute barred after 12 years, 155, note (o) 
Quando acciderint, 169 
Of inferior Court may be removed to High Court, for 

purposes of execution, 170, 171 
Motion for in Chancery Division, 192, 193 
Drawing up of, in Chancery, 198, 199 
Carrying into Chambers in Chancery Division, 203 
Notice of, 203-206 

For accounts, &c., can be obtained under Order xv., 227 
On further consideration, 244, 245 
Enforcement of, in Chancery, 245 

Judgment Summons, 156, 157 

JuEAT OF Affidavit, 196 
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Jurisdiction, 

Vested in the High Court, 12 

Matters in which Masters have no, 21, note (s) 

Limitation of Master's, 23, note {y) 

Service out of, 51-54 

Evidence of witnesses out of the, 141 

Of High Court as regards testator domiciled in Scotland, 

208, note (v) 
Of County Court, 173, note {ii), 253 
Originating petitions, motions and summonses cannot be 

served out of, 255, 263, 264 
Court exceeds, in ordering defendant to pay plaintiflfs 

costs where plaintiff had no right to sue, 176, 280 

note (j) 

JUBY, 

Payment into Court not to be communicated to, 102 
Cases in which parties have a right to, 133 
Summons for, in other cases, 133 
Who are liable to serve on, 142, note {g) 
Qualifications of jurors, 143, notes {h) and {i) 
How special jury obtained, 143 
Costs of special, 143 
Order for view by, 143 
Not agreeing on verdict, 145, 146 
Withdrawing a juror, 146 
Misbehaviour of, ground for a new trial, 151 
None in Chancery cases without a special order, 199 
Mode of disposal of jury cases in Chancery Division, 193, 
194 



Land : See Recovery of Land, 

Petition by trustee to sell apart from minerals, 259 

Landlord and Tenant, 

Special indorsement of writ, 45, 40 

Appearance by landlord to writ of ejectment though not a 

party, 58 
Notice to be given by tenant, of writ of in ejectment 

served on him, 58, note {d) 
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Lands Clauses Act, 

Proceedings under, 260-262 

Law, 

Points of, how raised, 84, 85 

Law and Equity, 

Differences between, 4-9 
Inconveniences of the two systems, 4 

Leases and Sales op Settled Estates Act, 1877 
Petition under, 262 

Leave, 

For service out of jurisdiction, 51-53 

To appear to writ under Bills of Exchange Act, 1855, 59 

To issue execution, 154, note (o) 

To bid at sale, 220 

Legacies, 

Certifying, and interest thereon, 215 
"When paid in under Trustee Act, 1893, and procedure 
thereunder, 258, 259 

Levari Facias, 157, note (e) 

Libel and Slander, 

Consolidation of actions of libel, 33 

Eight to a jury in actions for, 133 

Seven days' notice necessary in action for, of intention to 

give certain evidence in mitigation of damages, 145 
Notice as to an apology, 145, note (r) 

Liberty to Apply, 245 

Lien, 

Paying money into court where claimed, 235, 236 

Life, Evidence of Continuance of, 248 

Life Assurance Companies (Payment into Court) Act, 1896, 
Provisions of this Act and procedure thereunder, 259, 
260 

Limited Company, 

Security for costs in action by, 121 
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Limiting Defence in Ejectment Actions, '58 

LivEEPOOL CouET OF PASSAGE AcT, 114, note (o), 120, 
note (w) 

Lodgment Schedule for Payment into Couet, 233 

Long Vacation, 19, 72 

Lords : See House of Lords 

Lower and Higher Scales of Costs, 177 

Lunacy Proceedings, 

General position as to, 12, note (Z) 

Lunatic, 

How to sue and defend, 39, 40 

How served with writ of summons, 48 

Plaintiff may apply for guardian to be appointed to defend, 

if no appearance entered for, 65 
Protection to, in respect of money recovered, 149, 150 
Consent as to taking evidence by affidavits, 195 

M. 

Maintenance, 

Application for, when proceedings pending, 240, 241 
Scheme for, 241 

No account required of the expenditure for, 241 
Originating summons for, 272 

Malicious Prosecution, 

Right to a jury in action for, 133 

Mandatory Injunction, 231 

Marriage, 

Application for leave for marriage of ward in Chancery, 

239 
Effect of woman's, after order for payment out of com-t to, 

249 
Application under Infant Settlement Act, 1855, 272 

Married Women, 

How to sue and defend, 39 
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Married Women — continued. 

Cannot be compelled to give security for costs, 3!), 

note (p) 
As to form of judgment and execution against, 39 
Cannot act as next friend or guardian ad litem, 40 
Service on, 48 
Statement of claim in action against need not now contain 

allegation of separate estate, 66, note {z) 

Masters, 

Duties of in the Queen's Bench Division, 21, 22 
Cases in which they have no jurisdiction, 21, note (s) 
Arrangement as to assignment of actions to Masters in 

Queen's Bench Division, 22 
Duties of, in the Chancery Division, 23, 24 
Power of, in the Chancery Division, 23, note (y) 24 ' 
Do not usually take evidence of witnesses, 24 
Referring action to one of the Queen's Bench Masters, 112 
Appeals from, in the Queen's Bench Division, 127 
Proceedings before, in Chancery Division, in working out 

accounts and inquiries, 203 
Directions by, on summons to proceed in Chancery Divi- 
sion, 207 
CaiTying out such directions, 208-213 
May call in assistance of experts, 213 
Certificates of, in Chancery Division, 213-215 
Appealing from such certificate, 215 
Compelling attendance of witness before, 217 
Duty of in Chancery Division, to report delay in proceed- 
ings, 218, 237 
Course to question decisions of, in Chancery Division, 214, 

215 
Cannot make an order for general administration, 23, 

note {y), 266 
Nor in all cases make an order under Order lv., 
Kule 3, 23, note (y), 268 

Memorandum, 

To be indorsed on certain judgments and orders on service, 
165, 166 
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Mesne Profits, 

May be joined with action for recovery of land, 38 
What are, 64, note (o) 

Minerals, 

Petition by trustee to sell land apart from, 259 

Minutes, 

Motion to vary, 199 

Of proposed judgment, 200 

Misjoinder of Parties, 30, 31 

Money: See Payment into Court, 

In Court, 97-102, 232-235, 246-248 

Month, 

Means a calendar month, 128 

Month's Notice of Proceeding, 
When necessary, 128 

Mortgage, 

Originating summons as to, for foreclosure, sale, redemj 
tion, &c., 271, 272 

Motion, 

Applications by, 91 

Notice of, necessary, 91 

In Queen's Bench Division motions entered in a list, 91 

But not in Chancery Division, 224 

Ux parte, 92 

Serving notice of with writ, 92 

For new trial, 151-153 

To vary minutes, 199 

When application to be by, 224 

As a mode of originating proceedings, 263 

To enforce pajTnent of solicitor's remuneration, 263 

For solicitor to answer matters on affidavit, or to stril 

solicitor off the rolls, 263 
To rectify trade mark register, 203 
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Motion — continued. 

Originating proceeedings cannot be served out of juris- 
diction, 263 
Appeal by, from County Court, 282 

MoTion FOR Judgment: See Judgment, 

None now for the purpose of obtaining judgment after 

verdict, 148 
When this course taken in Chancery Division, 192, 193 

N. 

Ne exeat regno, 236 

Neglect, 

To attend appointments in Chambers, 217, 218 

New Assignment, 
Abolished, 81 
What it was, 81 
Instance of, 81 

New Trial, 

Grounds for, 151 

Application for, to whom made, and within what time, 

152, 153 
Material necessary on motion for, 153 
Fresh notice of trial and fresh entry necessary if granted, 

153 

Next Friend, 39, 40 

Next or Km, 

Advertisement for, 211 

Person claiming as and failing, may be ordered to pay 
costs, 211 

Nominal Plaintiff, 

When ordered to give security for costs, 121 

NoN-APPRARANCE : See Appearance 

Non-joinder op Parties, 30, 31 
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Nonsuit, 

What it is, 140 

Former advantage of, 147 

Present effect of, 147 

Notice, 

Of motion for decree, 6 

Of action by defendant to third parties, 34, 35 

Before action not necessary, 41, 42 

Of appearance, 57 

Limiting defence in ejectment, 58 

By tenant to landlord of ejectment writ served on him, 58, 
note (d) 

Of trial without pleadings, 70 

Of certain defences required when action proceeding with- 
out pleadings, 71 

To admit facts, 89 

Of motion, 91 

Of proceeding after lying by for one year, 128 

Of trial, 132-134, 193, and see Form in Appendix II., 308 

To produce documents for inspection during action, 107, 
and see Form in Appendix II., 307 

Of appointment under such notice, 107, and see Form in 
Appendix II., 307 

One month's notice necessary when there has been no pro- 
ceeding for a year, 128 

To produce documents at trial, 137 

Form of such notice to produce. Appendix II., 808 

To inspect and admit, 137, 138 

Form of such notice to inspect and admit, Appendix II., 
308, 309 

Of motion for judgment in Chancery Division, 192, 193 

Of intention to read a£B.davit filed in another action, 197 

To settle order, 199 

To pass order, 199 

Of judgment, 203, 204 

How notice of judgment served on infant, 204, 205 

In lieu of old writ of distringas, 270 

Of appeal, 280 

Of cross appeal not necessarj"-, 282 
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Officers of the Court, 
Generally as to, 21-27 

Official Eeferee : See Eeferee 

Opinion op Judge, 

How taken on points arising before Master, 214 

Order xiv.. 

Provisions of, and generally as to, 66-69 
Appeals from Orders under, 68 
Ordering speedy trial when leave to defend given, 69 
Special Kst of such cases, 69 

Procedure under, is applicable to cases] in the Chancery 
Division, 192 

Order xv.. 

Provision of, 227 

Order lv., rule 3, 

Provisions of, 267-269 

Master cannot make an order under, if any question of 

law involved, or construction of document, 23, note (y), 

268 
Matters that can, and cannot, be dealt with under, 268 
Extent of interference of summons under, with executor's 

powers, 268 
Parties to be served with summons under, 268 
Evidence in support of summons under, 268, 269 
Any second summons under, must be assigned to same 

Judge, 269 
Extension of principle of, by Order Liva., 269 

Orders, 

Drawing up of and when not drawn up, 95, 96, 225,. 

226 
How enforced, 165 
Of course, 226 
"What not subject to appeal, 127, 286 

Origiuating Proceedings other than by Action, 254-278 : 
See Petition, Motion, Summons 
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Originating Summonses, 
Definition of, 254 

P. 

Particulars, 

May be ordered when action proceeding without pleadings, 

70,71 
Where necdssary, to be stated in or delivered with plead- 
ings, 74, 75 
Summons for. 111, 112 

Time for pleading when particulars ordered, 112 
In action for seduction, 112 
Of circumstances in actions for libel or slander, 145 

Parties, 

Non-joinder or misjoinder of, 30, 31 

Substitution of plaintiff, 31 

Interest of defendants, 31 

Representation by trustees, 32 

Several with same interest, 32 

Consolidation, 32, 33 

Joining parties in consequence of defence, 33 

Contribution against person not a party, 33-35 

Contribution against a co-defendant, 35 

Instance of third party procedure, 35, 36 

Death, &c., of interested, 3G, 37 

Certifying change of, 37 

Proceeding without personal representative of deceased 

party, 37 
Appointing person to represent absent parties, 206 
Procedure where numerous parties interested, 206 
Compromise in absence of, 207 

To an action, desiring to bid at sale must obtain leave, 220 
Dying or marrying after order for payment out of Court 

to, 249 
Who may apply for general administration, or take out a 

summons under Order lv., Rule 3, 265, 267 
Parties to be served in such cases, 268 
On whom summons Under Settled Land Acts to be served 

273 
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Paktition Action, , 

Proceedings in, 216 
Provisions of Partition Acts, 216 
As to allowing partition or sale out of court, 220, 221 

Partners, 

How they may sue and are sued, 49, 60 

Obtaining particulars of persons constituting a firm, 40 

Service of, 50 

Appearance by, 57, 58 

Appearance by person under protest, 58 

Charging order against share of one partner for his debt, 

164, 165 
Execution against, 168, 169 
Proceedings in action between, for dissolution, &c., 216 

Party and Party Costs, 

Difference between, and solicitor and client, 177, 178 

Passing Orders in Chancery Division, 199 

Pauper, 

Special proceedings ia for md pauperis, 41 

Plaintiff in action of tort being unable to pay costs, order 

may be made for security or transfer to County Court, 

119, 120 

Paymastee-GenerAl : See Payment into Court, 
Duties of, 24 

Money under control of, 232-235, 246-249 
Payment of debt or part of it after writ issued, 61, 62 

Payment into and out of Court, 

Practice, and generally as to in Queen's Bench Division, 

95-102 
Time for payment into court, 97 
Request for payment into court, 98 
Payment into court must accompany plea of tender, 98 1 
Evidence of payment in, 98 
When money in court may be taken out, 98, 99 
Position when jury award less than paid into court, 99 
Eules as to obtaining money out of court, and position 
when paid in, and liability denied, 100 
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Payment into and out of Court — continvied. 

Advantage of payment in with defence denying liability, 
101 ■ ' 

May be made by plaintiff in respect of counter-claim, 101 

Appropriation of money paid into court under Order xiv., 
101 

Payment into court not to be communicated to jury, 102 

Course to be taken if communication made, 102 

Payment into Court for discovery, 110, 111 

In Chancery Division, 232-234 

Lodgment schedule, 233 

Paying in to a suspense account, 234 

Certificate of fund, or transcript of account, may be ob- 
tained, 234 

Investment of cash in court, 234, 235 

Payment schedule, 246 

Payments through the post, 247, 248 

Evidence of continuance of Ufe, 248 

Death or marriage of party after order for payment, 
249 

Under Trustee Act, 1893, 256-259 

Under Life Assurance Act, 1896, 259, 260 

Under Lands Clauses Act, 261 

Under the Settled Land Act, 1882, 273, 274 

Pedigkee, 

Proceedings in matters of, 211 

Penal Action, 

As to compounding, 130 

Penalty, 

On a bond claim for, 64 

Compounding action of a penal nature, 130 

Peremptory Order for Time, 97, 112, note (d) 

Perpetuating Testimony, 
Action for, 201, 202 

As to afterwards using the evidence, 201, 202 
When the Attorney-General to be a party to action for, 

202 
Costs of action for, 202 
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Personal Representative, 

Affidavit by as to debts, 209 

Only allowed to attend on inquiry as to debts, 210, 211 

Affidavit by, on accounts and inquiries generally, 212 

Petition, 

Definition of, 222 

Fiat on, 222 

Service of, 222 

Costs on and tender of £1 10s. in certain cases, 223 

When application to be by, 224 

As a mode of commencing proceedings, 254, 255 

Originating proceedings by, cannot be served out of juris- 
diction, 255 

Under Trustee Act, 1893, 256-259 

To sell land apart from minerals, 259 

Under Life Assurance Companies (Payment into Court) 
Act, 1896, 259, 260 

Under Lands Clauses Act, 260, 261 

Under Leases and Sales of Settled Estates Act, 1877, 202 

Por winding-up company, 262, 263 

Plea, 5 

Pleadings : See also Precedents of Pleadings in Appendix II., 

302, 303, 315, 316 
Before Judicature Acts, 5, C 
Object of, 70 

Provision as to trial without, 70, 71 
General rules as to, 71—75 
When to be printed, 71 
Hom-s for service of, 72 

Cannot be delivered during Long Vacation, 72 
Denying facts specifically, 72, 73 
Everything iatended to be relied on must be stated, 73 
Claim for general relief not necessary in, 73 
Instances of shortening, 74 
When particulars must be stated in or delivered with, 

74,75 
Signature of, 75 
Kules regulating the delivery of Statement of Claim, 75, 

76 
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Pleadings — continued. 

Statement of Claim iriay diflfer from Indorsement on 
: . Writ, 77 

Consequences of not delivering Statement of Claim, within 

proper time when necessary, 77, 78 
Statement of Defence, 78 
Time for delivery of Statement of Defence, 78 
Time does not run pending a summons under Order 

XIV., 78 
General points to be observed in defence, 78, 79 
Pleading general issue by statute, 79 
Set-oflF and counter-claim may be set up in Statement of 

Defence, 80 
Pleas in abatement and new assignments, 80, 81 
Consequences of not delivering Statement of Defence 

within time limited, 81, 192 
Eeply, 83 

Joinder of issue, 83 
Time for reply, ^83 
Rejoinder, 83 

Pleadings subsequent to reply, 83 

Default in delivery of reply or subsequent pleading, 83, 84 
Close of, 84 

Demurrer not now allowed, and course instead of, 84, 85 
Striking out, 85 

Scandalous or embarrassing matter, 85 
Claim in, for declaratory judgment only, 86 
Defence arising after action commenced, 86 
Counter-claim in reply, 86, 87 
Amendment of, 87, 88 
Disallowing improper amendments of, 88 
How amendments made, 88 
Pleading to amendments, 88, 89 
Applying for judgment on admission in, 89, 90 
Peculiarity in Statement of Defence in action for recovery 

of Land, 90 
In the Chancery Division, 192 

Plene Administravit, 
Plea of, 1G9 
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Possession, 

When a sufficient defence in action of ejectment, 90 
Writ of, 167 

Post, 

Payments out of court through the, 247, 248 

Postponement, 
Of trial, 146 

Power of Attorney, 247 

Practice and Procedure, 

Appeals in respect of matters of, 127 

Preparation for Trial, 137 

Preservation of Property, 
Interim order for, 229, 230 

Primary and Secondary Evidence, 137 

Printing, 

Of pleadings, 71, 72 

Of affidavits, 194, 195 

Of lodgment and payment schedules, 233, 246 

Prisoner, 

How evidence of obtained, 141, 142 

Privilege, 

When claimed in affidavit of documents, 105 

Probate, 

Court of, consolidated into Supreme Court, 11 
In Probate matters writs cannot issue from District 
Registry, 43 

Proceed, 

Summons to proceed with accounts and inquiries directed, 

203 
Summons to proceed with sale, 218 
Summons to proceed with settlement of deed, 240 

Proceedings, 

Summons for liberty to attend, 205, 206 

2a 
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Produce, Notice to, 

For inspection during action, 107, and see Form i 

Appendix II., 307 
At trial, 137, and see Form in Appendix II., 308 

Peosecdtion of Action, 

Dismissing action for want of prosecution, 77, 114 

Protest, 

Appearance under, 58 

Public Matters, 

How proceedings taken in respect of, 40 

Puis Darrien Continuance, 
Former plea of, 86 

Purging Contempt of Court, 246 

Q. 

Quando Acciderint, 
Judgment, 169 

How execution afterwards obtained under such a judg 
ment, 169 

Queen's Bench, 

Court of, consolidated into Supreme Court, 10 

Queries on Accounts, 
How disposed of, 213 

K. 

Railway Companies, 

How they sue and are sued, 40 
How served with writ, 48 

Rebutter, 5 

Receiver, 

Application for, in the shape of equitable execution, and 

generally as to this, 158-161 
Generally as to appointment of, 228, 229 
Security given by, on appointment, 229 
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BiECEivxR — contimced. 

Duties and powers of, 229 
Vacating recognizance of, 229 

Recognizance by Receiver, 
To whom given, 228 
Vacating, 229 

Recoveky of Land, 

With claim for, what other claims may be joined, 38 
Writ may be specially indorsed in action for, by landlord 

against tenant, 45, 46 
Service of writ for, in case of vacant possession, 50, 51 
Appearance in action for, by person not named in writ, 

58 
Appearance in action for, may limit defence as to part 

only, 58 
Provision to prevent fraudulent, 58, note {d) 
Non-appearance in action for, 64 
Default in delivering Statement of Defence in action for, 

82 
Peculiarity in Statement of Defence in action for, 90 

Redemption, 

Originating summons for, 271, 272 

Referees, 27 : See Arbitration, 182-188 

Reference, 182-188 : See Arbitration, 182-188 
Summons for, 112, 113 
To County Court, 113, 119, 120 

Refreshers to Counsel, 139 

Registrars, 

Duties of, 24 

Rejoinder, 5, 83 

Relator, 

Explanation as to, 40 

Relief, 

Difference between Law and Equity, 4 
Of trustees, 256-259 
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Bemoval, 

Of actions to County Courts, 113, 119, 120 
Of actions from, or to, District Registry, 116, 117 
Of judgment of inferior Court for purpose of executioi 
170 

Eeplbvin, 60, note (q) 

Replication, 5 

Reply : See Pleadings, 

Statement of, and generally as to, 83 
Pleadings subsequent to, 83 

Representative Capacity, 

Of party suing or being sued must be indorsed on wril 
U 

Requisitions on Title, 

Points on, may be summarily disposed of in Chamber! 
274, 275 

Restraining Order, 
On stock, 277, 278 

Return of Sheriff to Writ op Execution, 161 

Review, Bill of, 

Proceedings may still be taken in the nature of, an( 
generally as to, 287 

Reviewing Taxation of Costs, 180, 181 

s. 

Sale under Order of the Court, 

Of judgment debtor's interest in land seized in execution 

161 
Generally as to, 218-221 
How result of shewn, 219 
Payment of purchase-money, 219 
Leave to bid, 220 

May be allowed to be out of Court subject to certain con 
ditions, 220, 221 
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Scandal, 

Objection to interrogatories as partaking of, 103 
Matter in afiS.dayit in the nature of, 197 

Schedules, 

To be annexed to orders for payment into and out of 
court, 233, 246 

Scire Facias, 169 note (r) 

Scotland, 

Suing defendant in, 52 

Obtaining attendance of witness who is in, 141 
When administration proceedings here though testator 
domiciled in, 208, note (v) 

Seamen's Wages not Attachable, 164 

Seakch, 

To ascertain state of proceedings, 238 

Securities and Effects, 

May be ordered to be deposited in Court, 234 

Sbcueity, 

For discovery, 110 

On order for arrest, 115, 116 

For costs, 118-121 

Given by auctioneer selling under order of Court, 219 

Given by receiver, 229 

On an appeal in certain cases, 281 

Seduction, 

Ordering particulars in action for, 112 
Kight to a jury in action for, 133 

Sequestrabi Facias, 167 

Sequestration, 

Writ of, and generally as to, 166, 167 

Servant's Wages not Attachable, 164 

Service, 

Indorsement of, 45 

Of writ of summons, 47, 48 

„ „ out of jurisdiction, 51-54 
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Service — continued. 

When it may be effected, 54 

Time for service of pleadings, summonses, rules, notioei 

(fee., 72 
Of order for discovery, 109 
Of certain judgments and orders, 165 
Of notice of judgment in Chancery Division, 203, 204 
Of petition, 255 
Of notice of appeal, 280 

Set-off : See also Countee-claim, 
Now allowed in all cases, 80 
Amendment of, without leave, 87 
Costs on, 174 

Settled Land Acts, 1882-1889 

As to originating summonses under generally, 273, 274 
Parties to be served with summons under, 273 
Evidence in support of summons, 273 
Directions that may be contained in order for payment i] 

under, 274 
Deducting costs of payment in under, 274 

Settling Master's Certificate, 214 

Settling Deed in Chambers, 240 

Settling Order in Chancery Division, 199 

Sheriff, 

Duties of, 23 

Discovery in action against, 109 

Interpleader by, 122, 123 

Eeturn of the writ of execution, 161 

Attachment against, is directed to coroner, 166, note {d) 

Short Causes, 

In the Queen's Bench Division, 69, 136 
In the Chancery Division, 200, 201 

Shortening op Pleadings, Instances of, 74 

Shorthand Notes, Costs of, 178 

Signature of Pleadings, 75 
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Sittings of the Court, 19 

Slanseb : See Libel and Slander 

SoMciTOR : See Costs : Taxation, 
Officer of the Court, 27 

Demand on, whether writ issued with his authority, 51 
Changing in course of action, 51 
May be ordered personally to pay costs, 95 
Service of order for discovery on, and liability of in respect 

thereof, 109, 166 
May be ordered to pay costs of trial postponed through his 

fault, 148 
Delivery of, and signature of bill, 178 
Disallowance to, of costs in certain cases, 179, 180, 252 
Appearing for himself, allowed his costs, 180 
Cannot swear his own client to affidavit, 197 
Neglecting to attend appointments may be ordered to 

personally pay costs, 217, 218 
Motion to strike off Rolls, 263 

Solicitor and Client Costs, 

Difference between, and party and party, 177, 178 

Special Case, 

When resorted to under the Judicature Acts, 125 
Consent by parties under disability, 125 
May be stated by arbitrator, 187 
Commencing proceedings by, 275 

Special Circumstances for ordering security on appeals, 281 

Special Indorsement : See Writ op Summons 

Special Jury, 

How obtained, 143 
Costs of, 143 

Speedy Trial in Order xiy. Cases, 69 

Stamp Duty, 

On vesting order, 271 

None on agreement that there shall be no appeal from 
County Court, 292 
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Statement of Claim : See Pleadings 

Statement of Defence : See Pleadings 

Statement of Reply : See Pleadings 

Statute, 

Pleading general issue by, 79 

Statutes : For Index of, see ante, p. xxi 

Staying Action, 

Till costs of discontinued action paid, 129, 130 
For administration after order for administration made oi 
summons, 266 

Stock, 

Charging order on, 164 
Distringas proceedings, 276, 277 
Restraining order on, 277, 278 

Stop Oedee, 236, 237 

Striking out. 
Pleading, 85 
Interrogatories, 103 
Matters in affidavit, 197 

Submission to Arbiteation, 182 : See Arbitration 

Subpcenas, 140, 141 

Sui Juris, 

How parties not, sue and are sued, 39, 40 

Summary Judgment, 

Obtained under Order xiv., 66 

When leave to defend given action may be put in specii 
list, 67 

Summary Jurisdiction (Married Women) Act, 1895, 291 

Summons : See also "Writ of Summons, 
Under Order xiv., 66-69 

General procedure with regard to summonses, 92, 93 
Service of, 93 

Certificate for counsel on hearing of, 93 
Referring to Judge, 93 
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Summons — continued. 

May relate to several matters, 93, 94 

For directions, 94 

Consequences of non-attendance on, 95 

When orders made on, not to be drawn up, 95 

For time, 96 

For particulars, 111, 112 

To refer to Master or Referee, 112 

To refer to County Court, 113 

To change place of trial, 114 

To dismiss for want of prosecution, 114, 115 

To hold to bail, 115 

To remove action from or to District Registry, 116-118 

For security for costs, 118-121 

Interpleader, 121-124 

Costs on, 126, 127 

Appeals from order made on, 127, 128 

To proceed with accounts and inquiries, 203 

To vary certificate, 215 

To compel attendance of a witness before Master in 
Chancery Division, 217 

Interlocutory summonses in Chancery Division, 224, 225 

Drawing up orders made in Chancery Division, 225, 226 

Under Order xv., 227 

For appointment of receiver, 229 

For conduct of cause, 238 

To settle deed in Chambers, 240 

What is an originating, 254 

Originating proceedings by, cannot be served out of juris- 
diction, 264 

May be used to get money out of court under Trustee 
Act, 1893, where it does not exceed £1000, 259 

Procedure on an originating, 264, 265 

Default of appearance to originating, 264 

Originating, for administration, 265, 266 

Originating, under Order lv., Rule 3, 267-269 

Extent of interference of such a summons with executor's 
general powers, 268 

Under Order Liva., for construction of any document, 269, 
270 
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Summons — continued. 

Under Trustee Act 1893, for appointment of new trustees 

and for vesting order, 270, 271 
In matters relating to mortgages, 271, 272 
For guardianship and maintenance, 272 
Under Infant Settlement Act, 272, 273 
Under the Settled Land Acts, 273, 274 
Under the Vendor and Purchaser Act, 1874, 274, 275 

Sundays, &c.. 

When not counted in computing time, 19 

Supreme Court of Judicature, 
Courts included in, 10, 11 

Surcharging and Falsifying, 213 

Surrebutter, 5 

Surrejoinder, 5 

SusPENSB Account, Payment in to, 234 



T. 

Taxation : See Costs, 

Duties of taxing masters, 25, 26 
By client, 178, 179 
In Queen's Bench Division, 176-181 
Costs of, when client taxes his solicitor's bill, 179 
Disallowance of costs on, in certain cases, 179, 180 
Reviewing, 180, 181 
In Chancery Division, 250-253 
Position where costs increased by delay, 252 
Position of when taxation against a fund, and ^th dis- 
allowed, 252, 253 
Precedents of costs. Appendix II., 310-315 

Taxing Master : See Taxation, 
Duties and powers of, 25, 26 

Tender, 

Plea of must be accompanied by payment into court, 98 
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Testimony, 

Action to perpetuate, 201, 202 

Third-party Procedure, 34-36 

Time : See also Time Table in Appendix I., 293-299 
For business in District Eegistries, 18 
Where time for doing any act less than 6 days, 19 
Sunday, last day expiring on, or on day when offices 

closed, 20 
For which writ remains in force, 54 
For entry of appearance, 55 
Hours for delivery of pleadings, &c., 72 
Obtaining time to deliver a pleading, 96 
For payment of money into court, 97 
For pleading when particulars ordered, 112 
Meaning of " Month," 128 
For notice of trial, 132 
Length of notice ot trial. 134 
For issuing execution, 154 
For arbitrators making award, 185 
For appeal to Court of Appeal, 279 

Tort, 

Provision for security for costs or transfer to County 
Court in action of, 119, 120 

Trade Marks, 

Motion to rectify register of, 263 

Transcript, 

Of account of money in court, 234 

Transfer, 

Of action from one Division to another, 14, 15 

Of a Chancery action to another Judge for hearing, 191 

Of certain actions to County Court, 113, 119, 120 

Trial, 

Special list in Order xiv. cases, 69, 136 
Without pleadings, 70 
Where to take place, 77 

Transferring certain actions to County Court for, 113, 
119, 120 
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Trial — continued. 

Application to change place of, 114 

Notice of, 132, 133 

Four different modes of, 133, 134 

By a jury, 133 

By a Judge, 133 

Before Referee, 134 

Before Judge with Assessors, 134 

Length of notice of, 134, 135 

Countermand, 135 

Entry for, 135 

Eegulations as to trial of causes, 136 

Preparation for, 137-142 

Brief on, 138 

Fees and refreshers to counsel, 139 

Evidence at, 140-142 

Subpoena for witnesses at, 140—142 

Procedure at, 144, 145 

Right to begin at, 198 

Verdict at, 145, 146 

Postponement of, 146 

Withdrawing juror at, 146 

Plaintiff or defendant not appearing at, 146-148 

Obtaining judgment after, 148 

Granting of new trial, 151-153 

In Chancery Division, 193, 198 

Evidence on, in Chancery Division, 194, 195 

When cause may be hoard " Short," 199, 200 

Expediting in certain cases, 232 

Hearing on further consideration, 242-244 

Trust, 

Writ may be specially indorsed in action on a, 45, and 
note {p) 

Trustee, 

Represents beneficiaries not joined, 22 

Of bankrupt plaintiff, when compelled to give security for 

costs, 120 
Two actions commenced for administration of same estate, 

238, 239 
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Trustee — continued. 

Payment into court by, and proceedings under Trustee 

Act, 1893, 256-259 
Eelief given to, under Order lv., Rule 3, 267-269 
New, appointment of, 270, 271 



U. 
Umpire : See Arbitration, 182-188 

Unbertaeino as to Damages, 
"When given, 231, 232 
Mode of enforcing, 232 

Uniting Different Causes of Action, 38 

Unsound Mind, 

Guardian appointed to defend action against person 
of, 65 



Vacant Possession, 

Service in case of, 50, 51 

Vacating Receiver's Recognizance, 229 

Vacations, 19, 72 

Varying Master's Certificate, 215 

Vendor and Purchaser Act, 1874 

Originating summons under, and generally as to, 274, 
275 

Venue, 

Generally as to, 77 
Changing, 114 

Verdict, 

Definition of, 145 
General and special, 145 
Jury not agreeing on, 145, 146 
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Vesting Oedbb, 

¥nder Trustee Act 1893, 270 
Stamp duty on, 271 

Vexatious Actions Act, 1896, 42 

View by Juby, 143, 144 

Vouching Accounts, 212, 213 

w. 

"Wages, 

Cannot be attached under a garnishee order, 161 

Ward : See Infants, 

Application for marriage of, 239 

Wife : See Husband and Wife, 

Winding-up of Companies, 263 

withdeawal of action ob defence : see discontinuance 

Withdeawing a Juboe, 146 

Witnesses, 

Attendance of at trial, how compelled, 140, 141 

Out of the jurisdiction, 141 

In custody, 141, 142 

Taking evidence of, de bene esse, 142 

Disallowing questions in cross-examination of, 145 

Compelling attendance of, before Master, 217 

Weit op Attachment, 166, 245, 246 

Wbit of Ca. Sa., 156 

Writ of Deliveby, 166 

Weit of Distringas, 276 

Weit of Elegit, 157 

Weit op Fi. Fa., 155, 156, 167 

Wbit of Inquiry, 63 

Weit of Ne exeat regno, 236 
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Weit of Possession, 167 

Wkit of Sequestbation, 166, 167 

Writ op Subp(ena, 140 

Writ op Summons, 

Forms of. Appendix II., 300, 301 

May be issued from District Registry, except in Probate 

matters, 43 
Indorsements on, 44, 45 
Special indorsement and its advantages, 45, 46 
Effect of indorsing other matters not properly the subject 

of a special indorsement, 46, 47 
Service of, 47-51 
Against defendant abroad, 51-54 
Time for which it remains in force, 54 
Loss of, 54 

Concurrent writs, 54, 55 
Amendment of, 55 
Appearance to, 55, 56 
Non-appearance to, 61-65 
May have notice indorsed of intention to proceed to trial 

without pleadings, 70 
No Statement of Claim allowed where special indorsement 

to, 75 
In Chancery Division, marked with name of Judge, but 

plaintiff cannot select his Judge, 190 

Y. 

Year, 

Notice of proceediDg after lying by for one, 128 
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Third Edition, in 8vo, price 2\s., cloth, 

THE LAWS OF INSURANCE: 

jFire, iLife, accrtent, anti ffiuarantee. 

EMBODYINC 

CASES IN THE ENGLISH, SCOTCH, IRISH, ' AMERICAN, Al!«p 

CANADIAN COURTS. . 

By JAMES BIGGS PORTER, 

OF THE INNER TEMPLE, BARRISTER-AT-LAW. 
ASSISTED BY 

W. FEILDEN CRAIES, M.A., and THOMAS S. LITTLE, 

OF THE INNER TEMPLE, BARRISTErS-AT-LAW. 

''' '' We findJittle change -^n the^scope of the book, but the cases decided^ since 1887, some^of them are 

of conMderaMei impdrta'ncfe', together with the new Statute Law relating, to , the su,bject, have all been 
:,properly, placed, and make the third edition as valuable as its predecessor.. We do not hesitate tO" 

recommend this book to the continued fa!vburaT>lB attention of'the" Legal profession."— Zaw journal. 
" This work, which in the present editipn has been' brought- down Co the -latest date, was originally 

published by Mr. Sorter in 1884, with the view of isupplying a, concise treatise .on the Laws of In- 
Vurances within the compass-of a moderate sized volume, and we have no hesitation in saying how 
■i^eixcellently the author has.attained that object, while overlooking or omitling nothing of importance. 

The book is one pf great value.'* — J risk Law Times. '^ • ... 

" The issue of a third eciition calls for little. more than a yecqrdqf tlje fact, for the previous, editions 

of the book established itsTeputaiion as a Jucid and exhaustive examination of the subject d^lt with. 

It is still, so. far. as we Jcnow, the on ly book which embraces the whole Law of Insurance (excepting 
>^mari.ne)and.the present ed^ition is as glear and concise 9S,^\^x"t— Manchester Guardian.^ 

" The , third edition of Porter's most excellent,and concise treatise on the laws relating to Insurance 
"3s now before us, and those 'with any knowledge of, or experience in, insurance affairs of any class or 

description, will know that, witjithe name of the author quoted, the contents will be at once inclusive^ 
^clear, concise and reliable Sihould certainly be on the .shelves of .every insurance office, 

and in the pbsse^sioti of every broker, as .well as a necessary addition to a lawyer's library." — Liverpool 

journal of Comnterce. ' 

In Royal i2mo, price goj,, qjotb, . 

QUARTER SESSIONS PRACTICE, 

A VADE MECUM OF GENERAL PRACTICE IN APPELLATE AND 
CIVIL CASES AT QUARTER SESSIONS. 

By FREDERICK JAMES SMITH, 

OF THE MIDDLE TEMPLB, BARRISTER-AT-LAW, AND RECORDER OF MARGATE. 

Third Edition. In one volume, 8vo, price 2ij., cloth, 

A COMPENDIUM OF THE LAW RELATING TO 

EXECUTORS AND ADMINISTRATORS, with an Appendix of 

Statutes, Annotated by means of References to the Text. By W. Gregory 
Walker, B.A., Barrister-at-Law, and EdgaR J. ElGoOd, B.C.L., M.A.^ 
Barrister-at-LaW. Third Edition by E. J. Elgood, B.C.L., M.A. 

'We highly approve of Mr. Walker's arrange- " Mr. Walker is fortunate in his choice of a Bub 

nt. .... The Notes are full, and as far as w< " 



-ment. .... The Notes are full, and as far as we 
Ai^ve been able to ascertain, carefully and accurately 

compiled We can commend it as bearing 

on its face evidence of skilful and careful labour, 
and we anticipate that it will be found a very 
acceptable subscitute for the ponderous tomes 
,of thp much esteemed and valued Williams." — 
Law Times. . 



ject, and the power of treating it succiactly ; for , 
the ponderous tomes of Williams, however satis&c- ; 
tory as an authority, are necessEunly inconvenient 
for referuice as well ds exjjensive, ..... Pn the 
^yhole we are inclined to think the book a good and 
tiseful onte."-^Z.rtw yournai. 



In royal i2mo, price 4J.,' cloth, 
A DIGEST OF THE I.AW OF 

PRACTICE UNDER THE JUDICATURE ACTS AND RULES, 

AND THE CASES Di;ciDED IN THE CHANCERY ANP COMMON LAW DIVISIONS 

FROM NOVEMBER 1875 TO AUGUST 1880. 

By W. H. HASTINGS KELK'E. MA • -Ro,.:-*.- - t ..__ 



STEVENS &^ HAYNES, BELL YARD, TEMPLE BAR. 



Second Edition, in 8vo, price gj., cloth, 

THE LAW OF MAINTENANCE AND DESERTION, 

AND THE ORDERS OF THE JUSTICES THEREON. Second 
tdition, including the XAW OF AFFILIATION arid BASTARDY. With 
an Appendix of Statutes and Forms, including the Summary Jurisdiction (Married 
womens ) Act of, 1895. By Temple Chevallier Martin, Chief Clerk of the 
l^ambeth Police Court, Editor of the " Magisterial and Police Guide," &c., and 
UEORGE Temple Martin, M.A., of Lincoln's Inn, Barrister-at-Law. 1 

Third Edition. Crown 8v6, price 6j. 6(/., cloth, 

THE LAW OF ARBITRATION AND AWARDS;; 

With Appendix containing the STATUTES RELATING TO ARBITRA- • 
TION, and a collection of Forms and Index. Third Edition. By Joshua 
Slater, of Gray's Inn, Barrister-at-Law. 

Second Edition. Crown 8vo, in preparation. 

THE PRINCIPLES OF MERCANTILE LAW. By 

Joshua Slater, of Gray's Inn, Barrister-at-Law. 
In 8vo, price izj., cloth, 

THE LAW AND PRACTICE OF DISCOVERY in 

the SUPREME COURT of JUSTICE. With an Appendix of Forms, 
Orders, &c., and an Addenda giving the Alterations under the 
New Rules of Pilactice. By Clarence J. Peile, of the Inner Temple, 
Barrister-at-Law. 

In one volume, Svoi, price 18^., cloth, 
THE LAW AND PRACTICE RELATING TO 

PETITIONS IN CHANCERY AND LUNACY. 

Including THE SETTLED ESTATES ACT, LANDS CLAUSES ACT, 
TRUSTEE ACT, WINDING-UP PETITIONS, PETITIONS RELATING 
TO SOLICITORS, INFANTS, Etc., Etc. With an Appendix of Forms 
AND Precedents. By Sydney E. Williams, Barrister-at-Law. ! 

Second Edition, in 8vo, price aSj. , cloth, 

A SELECTION OF PRECEDENTS OF PLEADING 

UNDER THE JUDICATURE ACTS IN THE COMMON LAW DIVISIONS. 
With Notes explanatory of the different Causes of Action and Grounds of Defence ; a^d '■ 
an Introductory Treatise on the Present Rules and Principles of Pleadirg us : 

illustrated by the various Decisions down to the Present Time. 

By J. CUNNINGHAM and M. W. MATTINSON. 

SECOND EDITION. 

By miles walker MATTINSON, of Gray's Inn, B^rrister-at-Law, and ; 

STUART CUNNINGHAM MACASKIE, of Gray's Inn, Barrister-at-Law. 

REVIEWS. 

" The notes are very pertinent and satisfactory : the introductory chapters on the present system of plead in^ 
are excellertt, and the precedents will be found verj'uaefnl."-/m*iaa'7;"«^i. ..„.., 

"A work which, in the compass of a single-portable Volume, contains a brief Treatise on the Principles 
and Rules of Pleading, and a tarefully annotated body of Forms which have to a great extent gone through 
the entirely sepa'rafe tiftiiig pfoTesses of Chambers Court, aind Judges Chambers, cannot fail to be a most 
useful companion in the Practitioner's daily routine. "— i<K« Magazine and Kevimt. 
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Second Edition, in two volumes, royal 8vo, price ^os., cloth, 

NEGLIGENCE IN LAW 

Being the Second Edition of "Principles of the Law of Negligence," 
Re-arranged and Re-written. 

By THOMAS BEVEN, 

OF THE INNER TEMPLE, BARRISTER-AT-LAW ; AUTHOR OF " THE LAW OF EMPLOYERS' LIABILITY 
FOR THE NEGLIGEN'CE OP SERVANTS CAUSING INJURY TO FELLOW SERVANTS." 



REVIEWS.. 



" These volumes, says Mr. Beven in the preface, maybe regarded asasecond edition of his ' Principles 
of the Law of Negligence/ in so far as the, subjegts treated of ; in both, books are the same ; and the 
materials collected m the one have been used without reserve in the other. As to anything beyond this, ' 
he continues, the present is a new'woric. The 'arrangement is altogether, different from that previously 
addpted. Nearly a half of the contents of these volumes is absblutely new, and of the remainder there 
is very little which has not been materially modified, if not in substance, yet in expression. 

' ' Upon its first appearance, the ' Principles of the Law of Negligence ' was at once recogEiized as a 
work^of the highest importance, and the ability and industry which Mr. Beven had brought to bear upon 
his task laid the profession under no ordinary obligation. The service which he then rendered has been 
greatly increased by the production of this 'secoiid edition, and the book deserves a place in the first 
rank among authqritatiVg expositions of the law. ""' ,''''. ;.„. ■ ' 

"The chief characteristic of Mr. Bfiven s method is thoroughness. He is not himself in a hutry, and 
it. is certainly useless for hjis readers to be so. The law is to be found iii hjs pages, and, when found, it is 
clearly enunciated ; but it is always deduced from a full and discriminating examination of multitudinous 
cases— English and American — and readers must be content to survey, leisurely and cautiously,, with Mr. 
Beven, the whole field of judicial exposition, and to follow his own careful and elaborate criticism, if they 
would gain the full benefit of the results at which he arrives. The book is not meant to be taken up 
for a hasty reference, and often the lawyer may find it more convenient to resort to a treatise more concise. 
On the other hand, it will be an invaluable companion in the consideration of any matter which require 
research, and the style and arr^.ngement are such that, whether the book is used for purposes of business or 
of general study, it cannot fail to prove deeply interesting. ... 

"The above account Is but a sketch of Mr. Beven's great ^Vork. It is impossible within the present 
limits to give an adequate idea of the variety of topics whichare included, of the learning and patience with 
which they are discussed. Negligence may only be an aspect of the law ; but the treatment here 
accorded to it throws into prominence a host of questions of the utmost importance, both practically and 
theoretically. By his contribution to the due understanding of these Mr. Beven has placed the profes- 
sion under a lasting obligation, an obligation which no reader of his'wxirk will fail to realize."— iS*tfA"«^(»w' 
Journal. ' ' ' ■ 

'*The book upon. which this is founded, and which is in a measui;e a former edition of the present 
volumes, has made Mr. Beven an authority on the subject of the law of negligence. He has, in writing 
these volumes, made full use of his former labours ; but he claims that in reality the present work is a 
new one, and his claim is justified- - • . Just occasionally a well-written and ably-conceived law 
book is published, and such a one is this of Mr. Beven's. We think that to compare it with other books 
on the subject would be impossible ; it stands easily the best book on the subjectt In clear exposition of 
law, for good classification of subject-niatter, for aqcuracy of detail, and f6r every arrangement to 'facili- 
tate reference it cannot be beaten. We may congratulate Mr. Beven upon the accomplishment' of his 
laborious task ; he/has given to the profession a valuable, work, and one which will enhance his reputation 
as a writer on the La\V of Negligence."— Zflw 5^i7«r«ir/, August 3, 1895. ' ' 

"He has treated the well-known, subject of Negligence in a scientific way, and has not been content with 
merely collecting, in more or less relevant positions, a number of cases which anyone could find for himself 
In any Digest of Law^ Reports, but has endeavoured to reduce from the chaos of decided cases a systematic 
study of the subject, with, clear enunciations of the principles he finds governing the various decisions. In 
the arrangementof the book the author has been very happy in his method, a by no means easy task in the 
treatment of a subject in which each branch of it in reality overlaps another. . . . A good index and 
clear type increase the value of a book which will without doubt receive the hearty commendation of the 
profession as a successful completion of tht atithor's ambitious task."— Z,a7(; Times. 

" In respect of the style of treatment of the subject, the book must be highly commended. It will be of 
service to every lawyer who wishes rather to get anintelligent understanding of the Lawof Negligence, 
than merely to find correct and reliable legal propositions for practical use, and that whether he be a student 
or a practitioner. To the student the work is valuable for the searching and well-sustained discussion of the 
cases ; and to the practitioner there are presented all the cases that bear on most points for which he may 
be in search of authority. One of the chief merits of the work is, that all the available authority on each 
pomt is collected and so arranged that it can.be easily found."— Jun'dicallieview. 

■ . " 9**"*^'"^ evidence of much serious work, and ought to receive a fair trial at the hands of the profes- 
sion. — La7V Quarterly RevteiUy 
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Second Edition, in royal 8vo, price 38^., cloth, 

THE LAW OF THE DOMESTIC RELATIONS, 

INCLUDING 

HUSBAND AND WIFE : PARENT AND CHILD : GUARDIAN AND 
WARD : INFANTS : AND MASTER AND SERVANT. 

By WILLIAM FINDER EVERSLEY, B.C.L., M.A., 

OF THE INNER TEMPLE, BARRISTER-AT-LAW. 

"We are glad to see a second edition of Mr. Eversley's useful work. There is a convenience in having 
the various subjects of which it treats collected in one volume, while at the same time each is handled 
with such fulness as to give the reader all the information he could expect in a separate volume. Mr. 
Eversley states the law with the most painstaking thoroughness, and has made an ex;hau5tive survey of 
all the relevant statutes and cases. . . Great care has been taken to make the present edition complete 
and accurate, and a very full index adds to its vXiMty."— Solicitors' youmal. 

" Important statutes and cases have come into operation since the first edition, and_ this has induced 
Mr. Eversley to give the contracts of married women separate treatment. Careful revision to date now 
makes this treatise comprehensive and thoroughly reliable. "-=~Z aw Times. 

" This is an important and almost a leading treatise on domestic law. The former edition was received 
with merited favour. Its value has become well known, and now, after an interval of eleven years, the 
learned author h^s brought out a second edition." — Law youmal. '' 

_ "It is only necessary to refer to Mr. Eversley's learned and scholarlike work on 'The Domestic Rela- 
tions,' a book which, though technically belonging to the forbidding ranks of 'Law Books,' is yet full of 
human interest, and written, moreover, in the English X&xi^wa,^^." ^Edinburgh Revi&iv. 

Second Edition, in one volume, royal Svo, price 32J., cloth, 
THE LAW RELATING TO THE 

SALE OF GOODS AND COMMERCIAL AGENCY. 

SECOifD EDITION. 
By ROBERT CAMPBELL, M.A., 

OF Lincoln's inn, barkister-at-law ; advocate of the scotch bar, 

AUTHOR OF THE " LAW OF NEGLIGENCE," ETC. 



"An accurate, careful, and exhaustive hiandbook on the subject with Which it deals. The excellent 
index deserves a special word of commendation." — Laiv Quarterly Revieiv. 

_ " We can, therefore, repeat what we said-when reviewing the first edition— that the book is a contribu- 
tion of value to the subject treated oC, andjthat the writer deals with his subject carefully and fully." — 
Lavj, yo%rnal. -r ,>- ,-7 ■ > ; , - — • , '" " ^ > / \ "" ", '"-' ' * '^r, 

Second Edition, in one volume, Svo, price 28^., cloth, 
A TREATISE ON 

THE CONSTRUCTION AND EFFECT OF 
STATUTE LAW. 

WITH APPENDICES CONTAINING WORDS AND EXPRESSIONS USED IN STATUTES 

WHICH HAVE BEEN JUDICIALLY OR STATUTABLY CONSTRUED, AND 

THE POPULAR AND SHORT TITLES OF CERTAIN STATUTES. 

By HENRY HARDCASTLE, Barrister-at-law. 
SECOND EDITION, REVISEp AND ENLARGED,m W. F. GRAIES, 

BARRISTER-AT-LAW. 



"The result of Mr. Craies' industry is a sound and good piece of work, the new light thrown 
on the subject since 1879 having been blended wiih the old in a thoroughly Woirkraanlike 
manner. Tliough less a student's manual than a practitioner's text book, it is the sort of 
volume an intelligent perusal of which would educate a student better than the reading of 
much.substantial law." — Hatttrday Review. , :: 
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Fourth Edition, in. 8vo, price 30J., cloth, 

HANSON'S DEATH DUTIES ; being,tbe fpfA. Edition. of 

. the Acts r/slating to Estate Duly Finance, Probate, Legac^,/and Succession 
Duties. Comprising the 36 Geo. III. c. 52-45 Geo. III. c' '28T55 Geo. III. 
c. 184; and 16 & 17 Vict. c. 51; the Customs and Inland Revenue Acts, 

.■43 Vjct. c. /14; and 44 Vict. c. 12; al?o the New E^state Duty Finance jActs, ' 
57 & ,58, Vict, c 30, and 59 & 60 Vict. c. 28 ; with an Introduction, 
Copious' Noies, and References to all the Decided Cases in England, Scot- 
Ian^, and Ireland. An Appendix and a full. Index. ; By Alfred Hanson, of 
the Middle Temple,' Esq., Barrister-at-Law, Comptroller of Legacy and Suc- 
cession Duties. Fourth Edition by Lewis T. Dibdin, M.A., D.C.L., and 
F. H. L. Errington, M.A., Barristers -at -Law. 



*' It is remarkable how surely a really good legal 
treatise finds favour with the Profession. The late 
Mr. Hanson's edition of the Acts relating to *' Es- 
tate, Probate^ Legacy and Sliccession Duties, "-is 
one of these. .... The passirigf of the Finance 
Acts of 1894 and 1896 have caused the iotrpduction - 
■ of new 'tnatter. , 'We recognise ^ decide^i improve- 
ment in the work, which we think will ephanCe its 



reputation with the Profession, and all interested 
in a somewhat difficult subject." — Law Times, 

" Of all. the various treatises on the subject to 
which the -recent Acts have given birth, the one 
under' review Strikes us as the fullest a.nd best, and 
we heartily recommend it to allseeking instruction 
,on these difficult statutes." — Irish Law Times. \ ■ 



In one Volume, royal Svo, price 50^. net, 

THE LAW AND PRACTICE IN LUNACY: with 

the Lunacy Acts, 1890-91 (Consolidated and Annotated); the Rules of Lunacy 
Commissionefs ; the Idiots Act, 1886; the Vacating, of Seats Act, ^886; the 
- Rules in Lunacy ; the Lancashire County (Asylums and other powers) Act, 1891 ; 
the Inebriates Act, 1879 and 1888 (Consolidated and Annotated,); the Criminal 
Lunacy' Acts, 1800-1884 > ^"<J ^ Collection of Forms, Precedents, &c. By A. 
Wood Renton; Barrister-at-Law. ■.• . 

" In 8vo, fffice 3&f., c^loth,,' . 

THK PRACTICE ON THE CROWN SIDE 

Of the Queen's Bench Division of Ber Majesty's High Court of Justice 

(Founded on Corner's Crown Office Practice), including 
Appeals from Inferior Courts; with Appendices of Roles and Forms. 

By F. H. SHORT, Chief Clerk of the Crown Office, and 

FRANCIS HAMILTON MELLOR, M;A., Barrister-at-Law. 

In 8vo, price I2j., cloth, 

THE- €ROWN OFFICE RULES AND FORMS, 1886. 

The Supreme Court o/ Judicature Acts and Rules of the Supreme Court, 1883, relating to 
the Practice on the Crown side of the Queen's Bench Division ; including Appeals 
from Inferior Courts, Tables of Court Fees, Scales of Costs ; together with Notes, 
.-, Cases,. aHd-aJull.^dex,^ ■%,?• H, SHORT, CJij^^PUrjc. of l;he Crown. O ffice. 

'In royal 8v6, 1S77, price loj., cloth, 

THE CASE OF LORD HENRY SEYMOUR'S WILL 

(WALLACE V. THE ATTORNEY-GENERAL). 
Reported by FREDERICK WAYMOUTH GIBBS, C.B., Barr'ister-at-Law, 

' 1,'aTE FELLOW ^OF TRINITY COLLEGE, CAMBRIDGE. ' ' 

In Svo, 1867, price l6i., cloth, 

CHARITABLE TRUSTS ACTS, 1853,1855,1860; 

THE CHARITY COMMISSIONERS' JURISDICTION ACT, 1862; 
THE ROMAN CATHOUIC CHARITIES ACTS: 
Together with a Collection of Statutes relating to or affecting Charitie?, including the 
, :Mortmain Acts, Notes of Cases from 1853 to the present time, Forms of Decla- 
rations of Trust, Conditions of Sale; and Conveyance of Charity Land, and a 
.very copious Index. Second Edition. 
By HUGH COOKE and R, G. HARWOOD, of the Charity Commission. 
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Just Published, Demy 8vo, 152 pp. Price Ts. 6d. 

THE LAW RELATING 

■to' 

UNGONSerONABLE BARGAINS 

WITH 

Ui , MOIs^EYtLENDERS. /[]%|j 

INCLUDING the History of Usury to: the Repeal of the Usury Laws, with Appendices, 
and, containing a Digest' of, Cases, Aimotated.; irelating ,to U[ncon^Gionab,let|15argains, 
Statutes, and Forms for the ).ise of Practitioiiers. By HijGH H. L. Bellot, M.A., 
B.C.L., andU. James Willis, Barristers-at-Law! i! - : 

INNER TEMPLE RECORDS. A Calendar of the. 

Edited by F, A. Inderwick, Q.C. Vol. L, 21 Hen. VIL (1505)— 45 Eliz. 
(1603). Imperial 8vo. Roxburghe binding. 1896: zos. net. 

, ^ —^ P_ ■ — ' - r . ! 

In one Volume, 8vo, price 20J., cloth, 

THE '■■ 

PRINGIPLES OF GOMMERGIAL LAW; 

WITH AN APPENDIX OF STATUTES, ANNOTATED BY MEANS OF 
REFERENCES TO THE TEXT. 

By JOSEPH HtTRST. and LQRD" ROBERT .CJECIL, 

OP THE INNER TEMPLE, BARRISTERS-AT-LAW. 

"Their compendium, we believe, will be found a really useful volume, one for the lawyer and the 
business man tp keep &X his el)3Qw^ and which,- if. not giving them- all that they require, will place in their 
hands the key to the richer aiifl inpre elaborate treasures ^of the LaW which -lie in larger and more ejihaus- 
tive works." — Law Times. K. ■ jt u , 1 i '.- -^J ".,_-'_ 

"The object of the authors of this work, they tell us in their preface, is to state, within a moderate 
compasSj, tfie prmcipjes of fcommere^al law. Very corisider|^blS pains have obviously been expended on the 
taskj and the book is in miany respects a; very serviceable one." — Law youmal. \ 

■'■ "' ' ^ Second Edition, in royal 8vo, pride '25J., cloth,- 

THE'' "' ■ 

RE,LATIONSHIP OF LANDLORD ANEi', TENANT- 

By EDGAR FOA, 

, r , - j ,^ OF THE INNER TEIJIPLE, BARBISTER-AT-LAW. „ , 

"Will be. fouiid of lAiich vaiue'.to practitioners, and when a second e^itioajtias'giiven the author the 
opportunity of reconsidering and carefully revising his ststements in detail, we think it will take its place 
as a very good treatise on tbc[^' mod;eiii lav^-of landlord and tenant'."— ^^/zirzVtfrj' Journal, 

" Mr. Foa is a bold man to undertake the exposition of a branch of law s(j full of difficulties and encum- 
bered by so many decisions as the Law of Landlord and Tenant.- ^ But' his boldness is justified by the 
excellent arrangement and by the lucid statements which characterise his book." — La^v Quarterly Review. 
"Mr. Foa's is a compact work, treating (i) of the creation of the, relationship ;(2)the' incidents of 
creation (distress) and determination of the relationship ; (3) modes and incidents of determi lation. We 
. commend it to ,the attention of the Profession and predict for Foa on Landlord and Tenant a very useful 
andii^ery permanent future." — Law Times. , • , j --. 1 

~. "We have nothinjg hut praise for the work, and .we shall fee astonished if it does not take , rank in 
course of time as one of the best — if not the best — work for every-day practice on the subject of Landlord 
and Tenant." — Law Notes. 

."Without inakingany invidious comparison with existing works on the subject,, we may frankly say 
that Mr. Foa's work indisputably possesses mecic. .,. .Our verdict on the book must, be a decide.tiiy 
favourable one."— i«H/ Students^ Journal. ^ . . , 

.".'The, Relationship of Landlord, and Tenant,' written by Jlr. Edgar Foa,,Barrister-at-I,aw, affords a 
.striking instance of accpracy and lucidity oi statement. The volume should be found usefpl not only by 
la,wy^rSj but by landlords and tenants the^iselve-s, the. law in each particular beipg stated with a simplicity 
and cle^njess, which bring it within the grasp of the lay m\^^A."-r Law Gazette. 
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Second Edition, In royal 8vo, price 30J., cloth, 
A TREATISE ON THE 

LAW AND PRACTICE 

RELATING TO 

LETTERS PATENT FOR INVENTIONS. 

WITH AN 

APPENDIX OF STATUTES, INTERNATIONAL CONVENTION, 

RULES, FORMS AND PRECEDENTS, ORDERS, &c. 

By ROBERT FROST, B.Sc. (Lond.), 

FELLOW OF THE CHEMICAL SOCIETY ; OF LINCOLN'S INN, ESQUIRE, BARRISTER-AT-LAW. 

■ ■■ = ■- ■- -■ - . ..- .■- ., * _i ;'■ 

' In our view a good piece of work ntay.create a demand, and without disparsigirig existinj^ literature 
upon the subject of patents,, we think the care and skill, lylth which the volume by Mr- Frost has been 
compiled entitles it to recognition at the hands of the profession. , . , Judging Mr. iFifost on this 
ground, we find him completely satisfactory. A careful examination of the entire volume satisfies us that 
great care and much labour have been devoted to the production of this treatise, and we think thaf patent 
agents, solicitors, the bar anfl :the bench, mayconfideDtly turn . for .guidance and instruction to the pages 
of Mr. Frost," — Lam Times. 

" Few practice books contain so much in so reasonable a space, and we repeat that it will be found 
generally useful by practitioners in this important branch of the law. ... A capital index concludes 
th)B book." — 'Law Journal. ■ - , ^ - , ^ 

"The book is, a? it professes to be, a treatise on patent law^and practice, the several topics being con- 
veniently arranged and discussed in the thirteen chapters which form the body of the work,- to which 
are appended statutes, rules, and forms. The statements of the law, so far as we have been able to test 
them, appear to be clear and accurate, and the author's style is pleasant and good. . . . 'The book is 
a good one, and will make its way. The index is better than usual Both paper and type are also 
cxc^Went."— Solicitors^ Journal. 

Second Edition. In two volumes, royal 8vo, price 5cxr,, cloth, 

A PRACTICAL TREATISE ON THE 

LAW OF BUILDING AND 
ENGINEERING CONTRACTS, 

And of the DUTIES and LIABILITIES of ENGINEERS, ARCHITECTS, 
SURVEYORS AND VALUERS, 

WITH AN APPENDIX OF PRECEDENTS, 

ANNOTATED BY MEANS OF REFERENCE T6 THE TEXT AND TO CONTRACTS 

IN USE. 

AND AN APPENDIX OF UNREPORTED CASES 

ON BUILDING AND ENGINEERING CONTRACTS. 

By ALFRED A. HUDSON, 

OF THE INNER TEMPLE, BARRISTER-AT-LAW. 



' ' This is a bool^ of §reat elaboration and completeness. It ap^ars from the preface that the author has 
the twofold qualification of technical knowledge of building, gained as an architect, and devotion to the 
legal aspects of building, engineering, and shipbuilding contracts since he became a member of the bar. 
• • -^ '^^^ '/*' of cases cited covers fifty large pages, and they include, not merely English, but American 

and Colonial decisions The book as a whole represents a large amount of well-directed labour, and 

It ought to become the standard work oh its snhi^ct."-— Solicitor^ J oumai. 

" A very full index completes the book. Mr. Hudson has struck out a new line for himself, and pro- 
. duced a work of considerable mtrit, and one which will probably be found indispensable by practitioners 
inasmuch as it contains a great deal that is n6t to be found elsewhere. ITie Table of Cases reiFers to all 
the reports," — Law youmal, 

" Mr. Hudson, having abandoned his profession of an architect to become a barrister, hit upon the idea 
of writing this work, and he has done it with a thoroughness *hich every houseowner would like to see 
bestowed upon modern houses, . , ; , The Index and Table of Cases reveal a vast amount of tndustry 
expenddd upon detail, and we Shall be much surprised if Mr. Hudson does not reap the reward of his 
labours by obtaining large and appreciative public." — Lavj Times. 
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Third Edition. In 8vo, price loj. 6</., cloth, 

OUTLINES OF THE LAW OF TORTS. 

By RICHARD RINGWOOD, M.A., 

OF THE MIDDLE TEMPLE, BARRISTER- AT-LAW ; AUTHOR OP "PRINCIPLES OF BANKRUPTCY," &C., 
AND LECTURER ON COMMON LAAV TO THE INCORPORATED LAW SOCIETY. 



'We ha*e always hid a great liking for this work, and are very pleased tosee by the appearance' of 
a new Edition that it is appreciated by students. We consider, that for the ordinary stlfdenf'who wants 
to take up a separate work on Torts, this is the best book he can read, for it is clear and explanatory, and 
has good illustrative cases, and it is all contained in a very modest compass. . . . This Edition 
appears to have been thorpughly revised, and is, we think, in many respects improved. "-.Zam Students' 
Journal. ' • ■ ^ > ■> , > - - . ) J \ ■ \ \ . , . V . "■ .* 

• " The work is one we well recommend to law students, and the able way in which it is written reflects 
much credit upon the author." — La-w Times. 

i " Mr. Ringwood's,bpok is a plain ajid sti^ightforward introduction to this branch of the law."— Zam 

• ygufnal. ' ■ ' ' .'.!■. L ._..._, , ;. ' 
! *** Prescribed as a text-book by the Incorporated Law Society of Ireland. 

Sixth Edition, in 8vo, price 2\s., cloth, 

THE LAW OF COMPENSATION FOR LANDS, HOUSES, &c. 

UNDER THE LANDS CLAUSES CONSOLIDATION ACTS, THE RAILWAYS 

CLAUSES CONSOLIDATION ACTS, THE EUBLIC HEALTH ACT, 1875 ; 

THE HOUSING OF THE WORKING CLASSES ACT, 1893; 

^ j THE MET^IOBOLIS LOCAL MANAGEMENT ACT ;> :|;; 1 

ii 'O. -AND OTHER ACTS, ■ 1 ^ a 

WITH A FULL COLLECTION OF FORMS AND PRECEDENTS. 
By eyre LLOYD, 

OF THE INNER TEMPLE, ;BARRJSTER-AT-LAW. , 

SIXTH EDITION, 
By W. J. BROOKS, 

OF THE INNER TEMPLE, BARRISTEK-AT-LAW. 



*' lit Providing the le^al profession wttk a book ivhich contaifis the decisions of the Courts oj Lain and 
Equity upon the various statutes relating to the Law of Compensation^ Mr. Eyre Lloyd has long since 
left all competitors in the distance^ and his hook may now be considered the standard work upon the sub- 
ject. The plan of Mr. Lloyds book is gCTterally k?iown, and its lucidity is appreciated; the present quite 
fulfils all the promises of the preceding editiofts, and contains in addition to other matter a complete set 
^/Jbrms under the Artizans aiid Labourers Act, 1875, and ^ecimens of Bills of Costs^ which will be found 
a novel feature y extremely useful to legal practitioners." — Justice of the Peace. 

In 8vo, price 7^., cloth, 

THE SUCCESSION LAWS' OF CHRISTIAN COUNTRIES, 

WITH SPECIAL REFERENCE TO THE LAW OF PRIMOGENITURE 
AS IT EXISTS IN ENGLAND. 

By eyre LLOYD, B.A,, Bararister-at-Law. 
In crown 8vo, price 6s.j cloth, 

ESSAYS* IN JURISPRUDENCE AND LEGAL HISTORY. 

By JOHN W. SALMOND, M.A., LL.B. (Lond.), 

A BARRISTER OF THE SUPREME COURT OF NEW ZEALAND. ' 

In crown 8vo, price 6s., cloth. 

THE FIRST PRINCIPLES OF JURISPRUDENCE. 

By JOHN W. SALMOND, M.A., LL.B., 

BARRISTER-AT-LAW ; AUTHOR OF " ESSAYS IN JURISPRUDENCE AND LEGAL HISTORY. 



14 STEVENS &> JIA'YNES, BELL YARD, TEMPLE BAR. 

In 8vo, price 7^. 6^'., clothj - - - , ^ 

THE LAW OF 

NEGOTIABLE SECURITIES. 

CONTAINEID IN A COURSE OF SIX LECTURES. 
Delivered by WILLIAM WILLIS, Esq., Q.C, 

AT THE REQUEST OF 

THE COUNCIL OF LEGAL EDUCATION. 

In one large vol., Svo, price 32J., cloth, 

INSTITUTES AND HISTORY OF ROMAN PRIVATE LAW, 

WITH CATENA OF TEXTS. 

By Dr. CARL SALKOWSKI, Professor of Laws, Konigsberg. 
Translated and Edited'by E. E. Whitfield, M.A. (Oxon.). 

In Svo, price 4r. 6d. , cloth, 
THE 

NEWSPAPER LIBEL AND REGISTRATION ACT, 1881. 

WITH A STATEMENT OF THE LAW OF , LIBEL AS AFFECTING 
PROPRIETORS, PUBLISHERS, AND EDITORS OF NEWSPAPERS. , ; 

By G. ELLIOTT, Barrister-at-Law, of the Inner Temple. 
In one volume, royal 8vo, -' ' 

CASES AND OPINIONS ON CONSTITUTIONAL LAW, 

AND 'Various POINTS OF English jurisprudeN(?e. - 

COLLECTED AND DIGESTED FROM OFFICIAL DOCUMENTS 

AND OTHER SOURCES. 

WITH NOTES. 

By WILLIAM FORS"^TH, M.A., M.P., Q.C, 

STANDING COUNSEL TO THE SECHETARV OF STATE IN COUNCIL OF INQIA, 

Author ol " Hortensius," " History of Trial by jury," "Life of Ciceio>" etc. 
late Fellow of Trinity College, Cambridge. 
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Seventh Edition, in 8vo, price iQs. 6d.j cloth, 

THE PRINCIPLES OF BANKRUPTCY. 

WITH AN APPENDIX, 

CONTAINING 

THE CONSOLIDATED RULES OF 1886, 1890 & 1891, SCALE OF 

COSTS, AND THE BILLS OF SALE ACTS, 1878, 1882, 1890 & 

1891, AND THE RULES THEREUNDER; THE DEEDS OF 

ARRANGEMENT ACT, 1887, AND THE RULES THEREUNDER. 

By RICHARD RINGWOOD, M.A., 

OF THE MIDDLE TEMPLE, BARRISTER-AT-LAW ; LATE SCHOLAR OF TRINITY COLLEGE, DuBLIN. 



"We welcome a new edition of this excellent student's book. We have written favourably of ■ it in 
reviewing previous editions, and every ^ood word we have written we would now reiterate and perhaps > 
even' more so. ... .In conclusion^ we congratulate Mr. Ringwood on this edition, and have no 
hesitation in sayiiig that it is a capital student's book." — Laiv Students' youmal, 

"This edition is a considerable improvement on the first, a^nd although chiefly written . for the use of 
Students, the work will be found useful to the practitioner." — Law Times. ' ' 

Seventh Edition, in 8vo, price 2is., cloth, . 

A TREATISE UPON _ 

THE LAW OF BANKRUPTCY 

AND ' '■ ■ 

BILLS OF 5 ALE. 

WITH AN AiPPENDIX 

CONTAINING 

THE BANKRUPTCY ACTS, 1883—1890; GENERAL RULES, 

FORMS, SCALE OF COSTS AND FEES ; 

RULES UNDERS.'i-22' dF 1888; DEEDS OF ARRANGEMENT ACTS, 

1887— 1890; RULES AND FORMS,; BOARD. QF TRADE AND 

COURT ORDERS ; DEBTORS ACTS, 1869,1878 ; RULES and FORMS; 

BILLS OF SALE ACTS,' 1878— 1891, Etc., Etc. 

By Edward"' t.' BALDWIN, m.a„ 

OF THE INNER TEMPLE, ,^^RR1STER-AT-LAW. 



"The seven editions simply record the consliMitT progress of case growth and statute law. It is a 
remarkably useful comp?ndium."— iuw Times, July 20, 1895. , , , , . >. „ , . 

' "As a well-arranged and complete collection of case law this book should be found of great use I,aw 

youmal, July 20, 1895. r , „ ' 

"Carefully brought down to date."— Ja/jwViW-f 5'"?"?'^'. November 9, 1S93. .... 

'■We have always considered .the work an admirable one, and th? present edition, is quite up to the 
previous high standard of tiKcellence. We know of no better hook on bankruptcy for the practitioner's 
library,"— Z.a™ .SijKfeM^s' ?i>»>7M/, August, 1895. ... , 

"Practitioners majt, we feel sure, safely rely on its accuracy. A distinct acquisition for reference 
purposes to ,the sh^lf of apy practitioner." — Law Notes. ' , ' 
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Third Edition, in one vol., price 20s., cloth 

A COMPENDIUM OF THE LAW OF 
PROPERTY IN LAND. 

FOR THE USE OF STUDENTS AND THE PROFESSION. 

THIRD EDITION WITH ADDENDA', GIVING THE LAND TRANSFER 
ACT, 1897, WITH REFERENCES TO THE TEXT. 

>: By WILLIAM DOUGLAS EDWARDS, LL.B., 

-OF Lincoln's inn, BARRisTEii-AT^-L,^w. 

"Mi:. Ed.w2irds'. treatise on the Law ot Real Property is marked by excellency of arrangement and 

conciseness^f statement We are glad to see, by the appearance of successive ^ditionls,, that the 

merits of the book are appreciated." — Solicitors Journal. 

" So excellent is the arrangement that we know of no better compendium upon the subject of which it 
treats." — Laiv Tinies^ ■ . , . . . : ' '. 

"We 'welcome the third edition of Mr. Edwards' book. It has by this time secured a first place 
amongst students' books on Real Property, both by its admirable arrangement of topics and-'^by the 
clearness of its statements. The present edition incorporates the Statutes and Cases for i8g6." — 
Cambridge Review. 

"An established place in legal literature is occupied by Mr. W. D. Edwards' ' Compendium of the Law 
of Property in Land, 'the third edition of which has just been published." — The Globe. 

•' Wecorisider it oneof the best works pXibli^ed on Real Property Law." — Law Students* Journal. 

"Another excellent compendium .which Jias enlertid.a second edition is Mr. Edwards' 'Compendium of 
the Law of Property in L^nd.' .Nx) work on English law is written more perspicuously." — Law Tinus. 

"The author has the merit of being, a spund lawyer., a merit perhaps not always possessed by the : 
authors of legal text-books for students." — Law Quarterly Review. 

"Altogether it is a work for which we are indebted to the author, and is worthy of the improved 
notions of law which the study of jurisprudence is brinjfing to the front." — Solicitors* yournal. 

Third Edition, royal 8vo, price 38^., cloth, - 
THE 

LAW OF CORPORATIONS AND COMPANIES. 

A TREATISE ON THE DOCTRINE OF 

ULTRA VIRES: 

BEING 

An Investigation of the Principles which Limit the Capacitiesj Powers, and Liabilities of 
CORPORATIONS, 

AND MORE ESPECIALLY OF 

JOINT STOCK COMPANIES. 
By SEWARD BRICE, M.A., LL.D., London, 

OF THE INNER TEMPLE, ONE OF HER MAJESTY'S COUNSEL. 

THIRD EDITION. 

REVISED THROUGHOUT AND ENLARGED, AND CONTAINING THE 
UNITED STATES AND COLONIAL DECISIONS. 



KBVIEWB. 

". .■ . . On the vjhote. -we consider My. Bnce's exhaustive work a valuable additioKto the literature of 
the profession." — Saturday Review. 

" It is the Law of Corporations ' that Mr. Brice treats of (and treats of more fully, and at the same 
time more scientifically, than any work with which we are acquainted), not the law of principal and 
agent ; ahd Mr, Brice does not do his book justice by giving it so vague a title." — Law Journal. 

" On this doctrine, first introduced in the Common Law Courts in £ast Anglian Railway Co. v. 
Eastern Counties Railway Co., Brice on Ultra Vires may be read with advantage."— yjiKfewwii of 
Lord Justice Bramwell, in the Case o/Evershed v. L. Gfi N. W. Ry. Co. (L. R., 3 Q. B. Div. 141.) 
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Seventh Edition, in toyal 8vo, price 36^., cloth, 

ON THE GOMPANIEf ACTS. 

THE LAW AND PRACTICE IJI^iDSlR THE COMPANIES ACTS, 1862 to 1893; and 
TH^; LIFE ASSURANCE COMPANIES' ACTS, 1870T01B72; including 

THE COM'PANIES (MEMORANDUM OF ASSOCIATION)' ACT; ''"■'- = 

THE COMPANIES (WINDING-UP) ACT,' and "the 
DIRECTORS' LIABILITY ACT. 

,^ 'aCreattat ott the Sato Of f pint .Stotfe Companwa. i -, 

CONTAINING THE STATUTES, WITH THE RULES, ORDERS, AND 
-• : ; ' ■ r FORMS, , TO REGULATE PROCEEDINGS/. 

SEVENTH EDITION BY THE AUTHOR, ahd i\'r 
A. C. CLAUSON, Esq., M.A., 

OF LINCOLN'S INN, BARRJSTER-AT-LAW. 



Second Edition, with Supplement, in royal 8vo, price 46^., cloth. 

THE LAW RELATliSTG ' TO 

SHIPMASTERS AND SEAMEN. 

THEIR APPOINTMENT, DUTIES, POWERS, RIGHTS, LIABILITIES 

AND REMEDIES. 

By THE LATE JOSEPH KAY, Esq., M.A., Q.C. 

Second Edition. ''" 

WITH A SUPPLEMENT | 

Comprising. THE MERCHANT SHIPPING 4CT, 1894, The Rfiles of 
Court made thereunder, and the {proposed) Regulations for ■• 

Preventing Collisions at Sea. 

By THE Hon. J.' W. MANSFIELD, M.A., and 

G. W. DUNCAN, Esq., ' B.A., 

OF THE INNER TEMPLE, BARRISTERS-ASI-LAW. 



REVIEWS OF THE SECOND EDITION 



"It will, however, be a valuable book of refer- 
ence for an^ lawyer desiring to look up a point 
cbnnec,ted with the rights and^ duties, of a shi])- 
master or a seaman — the list of case's cited covers 
nearly seventy pages — while any shipmaster, ship- 
agent or consul who masters this edition will be 

well posted up We hope this new 

Edition will be quickly appreciated, for the 



Editors have carried out an arduous task carefplly 
apd well." — Laiu yoiirnal, April, 1894. 

"It lias had practical and expert k'nowrledge^ 
brought to bear upon, it, while the, .case law is 
brought down to a very late date. Considerable- 
improvement has been made iq the index." — Law 
y/TWi'.t, April, 1894. ' '. ' ' '' 



In royal 8vo, price 10s. 6d,, cloth, 

THE MERCHANT SHIPPING ACT, 1894; 

With the Rules of Court made thereunder. Being a Supplement to KAY'S LAW 
RELATING TO SHIPMASTERS AND SEAMEN. ' To which- are added the 

/ (proposed) Regulations for Preventing Collisions at Sea. With Notes. By Hon. J. 

, W. Mansfield, M. A,, and G. W. Duncan, B.A., of the Inner Temple, Barristers- 
at-Law. 
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Fourth Edition, in royal 8vo, pricp40|.,(plot)i,, 

THEaUDGMENTS, OJajDERSjND J^R^CTICR ,0E, 
. lilA u.THE SUPREME COURT, Idtuij ) ^ 

CHIEFLY in RESPECT to ACTIONS ASSIGNED to the CHANCERY DIVISION. 

BV LOFTUS LEIGH pEmBERTON, .^ ' j ; 
One of the registrars of the Supreme Pourt of Judicature ; and Author of "The Practice 
in Equity by way of Revivor and Supplement." 

"The work under notice ought to be, of CDnsiderp.ble service to the profession The forms 

throughout the work — and they are the most important element in it — appear to us to be accurate, and of 
the most approved type. This fact alone^wi^l.commeivl the new edition to pr^c^jr^ne^ in the Chancery 
Division. There is a useful table of the liord' dKancellors and Judges at the beginningr^f the book, and a 
Yfiry fiill iqdwc^ concludes '\\."—Laiv Times, , ^ ..■-!' //-i ^-; - -) -^ r . t 

In demy l2mo, price 5^., 

THE STATUTORY LAW RELATING TO TRUSTEE 

SAVINGS BANKS (4863—1891), together with the Treasury Regu- 
lations (1888-188&), and the Scheme for the Appointment of the Inspection 
Committee of Trustee Savings Banks. By UftQuaART'A. Forbes, of Lincoln's 
Inn, Esq., Barristerat-Law, Aulhot of " The Law Relating to Savings Banks ;" 
the "Law of Savings Banks since 1878;" and joint Author of "The Law 
Relating to Water." 

In demy,l2mo, price (>s., cloth, 

THE LAW OF SAVINGS BANKS SINCE 1878; 

WithiaiDigest of Decisions made by the,^Chief_ Registrar 'and Assistant Registrars of 
Friendly Societies from 1878 to 1882, being a Supplement to the Law relating to 
Trustee and Post Office Savings Banks. - > 'AiY_ 

By U. A. FORBES, of Lincoln's Inn, Barristerat-Law. 
* ^ The complete work can be had, price loj. bd., cloth. 

In Svo, price 15J., cloth, 
THE LAW AND PRACTICE, RELATING TO 

THE ADMINISTHATIUN uF DECEASED PERSONS 

BY THE CHANCERY DIVISION OF THE HIGH COURT OF JUSTICE; 
WITH AN ADDENDA giving the alterations eifected by the NEW BULES of 1883, 

And an APPENDIX OF ORDERS AND FORMS, Annotated by 
References to the Text. 

By W. GREGORY WALKER and EUGAR J. ELg6oD, 

OF Lincoln's inn, barristbks-at'-law. ^ 



" In this volume the most important branch of 
the administrative business of the Chancery Divi- 
sion is treated with conciseness and care. Judging 
from the admiraBl^clearness ot' expres^on which' 
characterises the entire work, and the labour which 
has evidently been bestowed on every detail, we do 
not think that a liteirary eiecutorship could have 
devolved upon a more able and conscientious repre- 
sentative . . . . Useful chapters are introdiiced 
in their appropriate places, dealing with the 



' Parties to administration actions,' ' The proofs of 
claims in Chambers,' and ' The cost of adminis- 
tration actions.' To the last-mentioned chapter we 
gladly accord special praise, as a He^ and succinct 
summary of the law, from which, so far as we ha^ve 
tested it, no proposition of any importance has been 
omitted .... An elaborately constructed table' 
of cases, with references in sfet^arate columns to all 
the reports, and a fairly good' index, much increase 
the utility of the work. — Solicitors^ Jounial. 



In Foolscap Sv'o, superfine paper, bound in VeUuraj!price,3j. 6^/. net, 
*** A limited number of copies have neen printed upon large paper^ price *]s. td. net, 

^ZW\^\Xkt, JURIS, . 

CHARI.es. J. DARLING, Q.C., M.P. With a Fromispifece and Colophon b]r 
Frank Lockwood,.,Q.C., M.P. Fourth Edition (Enlarged). 

'Scioullae Juri.s' Uithat little bumiU or h)imorou.s essays on law ^d cognate Aauecs which, sinCe the 



day of its first appearance, some years' ago, Has been the delight of legal circles. 



It has a q.iiality 



of style iv^ich suggests jnueh study of Bacon in his lightet vef^. Its best essays Would 'not be un*ortliy'of 
the Kss^ye,' and if riad out, tone by cue, before a blind fold ed-c^iwwm^fif, might often be asSigrled tb that 
wonderful book." -Daily Nmvs. ,. 
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111 8vo, price, 1 2J. bd., cloth, 

7 ; THE L4W" 'specially R^^ATip TQ r t 
TRlMwiYS VHD light RAILWAYS: 

' ; ^ , AND CONTAINING 

THE Tramways aCt, 1870, and the board of trade rules anr regulations 

RELATING TO TRAMWAYS, WITH NOTES ; and the LIGHT RAILWAYS 

ACT, 1896, AND THE BOARD OF TRADE RULES AND REGULATIONS 

RELATING TO LIGHT RAILWAYS, WITH NOTES ; 

AND A' FULL COLLECTION OP PRECEDENTS. 

By SEWARD BRIGE, M.A., LL.D., London, 

ONE OF HER MAJESTY'S COUNSEL, 

Author of" A Treatise oti the Doctrine of Ultra Vires" &=€, 

. r,, ^econd, Edition, in 8vo, price 25^., cloth, ^ ; 

! ' ' '■ !"' ' ^ THE PRINCIPLES OF ; ... .1 . • i'. i 

THE LAW OF RATING OF HEREDITAMENTS 

IN THE OCCUPATION OF COMPANIES^ 
By J. H. BALFOUR BROWNE, 

' " OF THE MIDDLE TEMPLE, Q.C., 

And D. N. McNAUGHTON, of the Middle Temple, Barrister- at- Law. 



"The tables and specimen valuations which are 
piinted in an appendix to this volume will be of 
great service to the parish-authorities, and to the 
legal practitioners who may'h'ave to deal Mrtth-the 
rating of those properties which aire in the occupa- 
tiot^ of Companies, and we congratulate Mr. Btowne ■■ 
on the production of a clear and concise book of ■ 
the system of Company Ratings There is^no doubt 



that such a work is much needed, and we are sure 
that all those who are interested in, or have to do 
with, public rating, will find it of great service. 
Much credit is therefore due to Mr. Browne for his 
able treatise — a , work which his experience as 
Registrar of the RajlWjay Commission peculiarly 
qualified hirti to undertake." — Law Mitgazine." " 



In 8vo, 1875, Tprice 7j. 6d., cloth, 

THE LAW OF USAGES & CUSTOMS: 

g. Irwlkal f a(» iratt. 
By J. H. BALFOUR BROWNE, 

OF THE MIDDLE TEMPLE, Q.C. 

"We look Upon this treatise as a valuable addition to works written on the Science of Law." — Canada 
Laiv youmal. ..''..■'* ' ': * J. 

"As a tract upon a very"" troublesome department of Law it is admirable — the pnnciples laid down are 
sound, the illustrations are well chosen, and the decisions and dicta are harmonised so far as possible and 
distinguished when necessary." — Irish Law Times. 

"As a book of reference we know of none so comprehensive dealing '^ith this particular branch of 

Common Law In this way the book is invaluable to the practitionert" — Law Magazine. 

rr: — ■- — t ■ -j I ) I : ' ; ■ ^ 

' ■ ' In one volume, 8vo, 1875, price i8j., cloth, '* ' 

THE PRACTICE BEFORE THE RAILWAY COMMISSIONERS 

. UNDER THE REGULATION OF RAILWAY ACTS, 1873 & 1874; 

With the Aniended General Orders of the Commissioners, Schedule of Forms, and Table 

of Fees: togethej with tlie Law of Undue Preference, the Law of the Jurisdiction 

of the Railway Commissioners, Notes of their Decisions and Orders, Precedents of 

Forms of Applications, Answers and Replies, and Appendidfes of Statutes and Cases, , 

By J. H. BALFOUR BROWNE, 

-OF THE MIDDLE TEMPLE, Q.C.^ 

In Svo, 1876, price ^s. 6^/., cloth, 

ON THE COMPULSORY PURCHASE OF THE UNDERTAKINGS 
. ,;^ OF COMPANIES BY CORPORATIONS, 

And . the' Practice in Relation to the Passage of. Bills for Compulsory Purchase through- 
Parliament. By J. H. Balfour Browne, of the Middle Temple, Q.C. ■ " ■ 



20 STEVENS b' HA YNES, BELL YARD, TEMPLE BAR. 

Second Edition,' in crown 8vo, price \2s. 6d,, cloth. 

THE, XXW OF, EVIDENCR,. 

'^ By S. L. PHIPfeON,^ M.A;, of4e Inner Temple, Barrister-at-La'W. ' - ' 
*' This is a very compendious and accurate volume on a subject which we fear is nDt_ studied as much as 
it should be. The arrangement is excellent, illustrations and examples being given in_ parallel columns. 
Its success is thoroughly justified."— irtw7*/7««. ' ' . ' ' 

" The work as compact yet reasonably full, and the rules oflaw ai'e accompanied by 'a large number of 
well-chosen illustrations. ,The book is somewhat longer than its predecessor, the text being amplified, the 
index enlarged, and the number of cases cited considerably increased." — Z^^w Journal. 
*' This second edition of Mr. Phipson's Work seems to have been broi'ght down to date with great care, 

and to have the English and Irish Cases carefully collated The author's mode of contrasting 

in parallel columns the decisions for or against a particular question^ or drawing nice distinctions, can 
hardly be excelled.., :-The author seems to have succeeded in producing a book -handy in size, easy of 
reference, and replete with information." — Irish Law Times. 

In 8v6, price 5^., cloth, 

THEORIES AND CRITICISMS OF SIR HENRY MAINE. 

-: i ;• < By morgan O, EVANg, iBarrister-at-Law, . si i 

Contained in his 'six works, "Ancient Law," "Early Law and Cilstoms," "Early 
History of Institutions," ." Village Communities," ''International Law," and 
"Popular Government," which works have to be studied for the various examina- 
tions. 

In 8vo, 1872, price 7^. (>d., cloth, 
AN EPITOME AND ANALYSIS OF 

SAYIGNY'S TREATISE ON OBLIGATIONS IN ROMAN LAW. 

By ARCHIBALD BROWN, M.A. 

EDIN. AND OXON., AND B.C.L. OXON. OF THE MIDDLE TEMPLE, BARRISTER-AT-LAW, 

"Mr, Archibald Brown deserves th& thanks the French translation consisting pf two volumes, | 
of all interested in the science of Law, whether with some five hundred pages apiece, as^xomparea 
study or a practice, for his edition of T with Mr. Brown's thin volume o£ a hundred and 



Herr von Savigny's great work on ' Obligations. 
Mr. Brown has undertaken a double task — the 
translation of his author, and the analysis of his 
author's matter. That he haS succeeded m reducing 
the bulk of the original will be seen at a glance ; 



fifty pages. At the same time the pith of Von 
Savigny's matter seems to be very successfully pre- 
served, nothing which might be useful to the 
English reader being apparently omitted." — Law 
journal. 



THE ELEMENTS OF ROMAN LAW^. 



Third Edition, in crown 8vo, 6j. 
A CONCISE DIGEST OF THE 

INSTITUTES OF GAIUS AND JUSTINIAN. 

With cofious References arranged in Parallel Columns., also Chronological and 

Analytical Tables, Lists of Lams, <5rv, ^'c. 

Primarily designed for the Use of Students preparing for Examination at 

Oxford, Cambridge, and the Inns of Court. 

By SEYMOUR F. HARRIS, B.C.L., M.A., 

WORCESTER COLLEGE, OXFORD, AND THE INNER TEMPLE, BAKRISTER-AT-LAW ; 
AUTHOR OF " UNIVERSITIES AND LEGAL EDUCATION." 



" This book contains a summary in English of the elements of Roman Lam as contained 
in the works of Gains and Justinian, and is so arranged that the reader can at once see 
■what arc the opinions of either of these two writers on each point. From the vety exact 
and accurate references to titles and sectiofts given he can at once refer to the original 
writers. The concise manner in which Mr. Harris has anxmged his' digest will render 
it most useful, not only to the sttidentsfor whom it was erigincilly written, but also to those 
persons who, though they have not the time to wade through the larger treatises of Paste, 
Sanders, Ortolan, and others, yet desire to obtain some knowledge of Roman Law. "— s- 
Oxford and- Cambridge Undergraduates' Journal. > . 
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Fifth Edition, in crown gvo, price. 1 5 j., <;loth, 

ENfiLISfl iCftHSTITIITIONMi fflSTOEl: 

fROM THE TEUTONIC INVASION TO TffE PRESENT TIME.:, 
By T. P, TASWELL-LANGM-EAD, B.C.L., 

OF LINCOLN'S INN, BARRISTER-AT-LAW, FORMERLYVINERIAN SCHOLAR IN THE UNIVERSITY 

AND LATE PROFESSOR OF doiiSTlTUTlONALi Law AND HISTORY, 

UNIVERSITY COLLEGE, LONDON. 

■ ■''■^■^-''^ ^ ' ■ Fifth Edition/ Revised thtoii^haut/wUh 'l^otfe^, ^ '■'''' ^ ' ^^ ' ^ 

' . • By Philip A. Ashworth,' 

BARRIST^R-AT-LAW ^ TRANSLA'rOR OF GNErs'T's" HISTORY OF THE ENGLISH CONSTITUTION," 



*'We heartily commend this valuable boot to the studyi of all, whether Conservative or Liberal in 
pphticSj.who desire to take an intelligent part in public life." — The New Saturday. , 

_" *'Ta^*ell-Langmea^ ' has long been popular with candidates fot examinsition inj' COilstitutional 
History, and the preStt^it edition should render it even niorfe so. It is ribW, in our opinion, the ideal 
students' booikdpdn the Subject."— Z,(zw iVoifej. * . ■ , ,., .;, . -> 

"Mr. Carmichael has performed his allotted task with credit to himself, and the high stsitidard* of 
excellence attained by XasWell-Langmead's. treatise is wouthily maintained. This, the third edition, Will 
be found as useful as its predecessors to the large class of readers and students who seek in^its'piges 
aj:cui;;a;^e.knowledgeoftlieljistoryQftthe constitution." — Lfiw Tinfes. 

' i To the^s'tudea^of, constitutional law this work will be invahiable The book is remarkable 

fojfSthei'raciness aiid vigour' gf, its style. The editorial.contributions of Mr. Carmichael are judicious, and 
add iiiuch to the value of'uie'work." — Scottish Laiv Review. ' ' .•■,-■; 

" The work will continue to hold the, field as the best cl^ss-book on the subject." — Contemporary k'evihii. 
■' '-'* Thebbok is' well klriown-sisi an admirablemtroditctroti to the study of constitutional law for students at 
law. 'i' : . .i Mr. Carmichael appears to have done the work of editing; made necessary by thd.deatH 
of Mr. Taswell'-Langmead, with care and judgment." — Law youmal. .;■''' 

" The work before us it would be hardly possible to praise too highly. In style, arrangcirieht, cleaVftesS; 
and size, it would be difficult to find anything better on the real history ofiErfgi'andviShe'faiafory'of'its 
constitutional growth as a complete stor5^, than this volume." — Boston {L/.S^yLHerajiyi Warldt' u, j.': 

"As it now stands, we should find it hard to name a better text-book on English Constitutional 
History." — Solicitors' youmal. .- ^ ,■ j , i , ; ' . >.: >' ' 

'^'.Mr^.Taswell-Lai^mead's compendium of the rise.. and development of .the EngiisH iConstit^iition has 
evidently supplied' a' want.'.". . . The present Edition is greatly improved. . , . We have no hesitation in 
saying that it is a thoroughjy good a^d^ useful work." — Spectator. 

" It is a safe, dardfiilj'p^isewdrthy'diltesl; and manual of all constitutional history and law." — Globe. 

"The volume on English Constitutional History, by Mr. Taswell-Langmead, is exactly what such a. 
history should be." — Standard. 

"^Mr. Taswell-LangnL^d has'%or0ii^hiyi.gr'asp^d.'the bearings* of hi^^ subject:. It is, however, in 'dealing 
with that chief subject of constitutional history — parliamentary government — that the work e^hibUs^ ite 
great superiority over its rivals." — Academy. ' ' "' ' ^' " 

Second Edition, in.Svo, .price: 6^, cloth, 

H ANOTOOK TO THE INTERMEDIATE h AND 
FINAL LL.B. OF LONDON UNIVERSITY ; 

(PASS AND HONOURS),. „ " 

Including A COMPLETE SUMMARY OF "AUSTIN'S JURISPRUDENCE," 
AND THE EXAMINATION PAPERS OF LATE YEARS IN ALL BRANCHES. 

Bf a B.A., LL.B. (Lond.). 

-r i-r •» ff /\ -r ; . ' /. ". f '•T^ O '1 ri /-. 

. / Li uU J . ^iL* ^ (^ ^A^J. ^ ''^^' ^^*-' 

In crown Bvo, price is. ; or Interleaved for Notes, price ^s., 

CONTRACT LAW. 

QUESTIONS ON' THE. LAW/OE CONTRACTSV- -Wiife Notes to the 
Answers. Founded on j'Ansof," 'f-Chitty," and "Pollock." 

By Philip Fostb,r. Aldred, P.C.L., Hertford- College and Gray's Inn. 



WO'HItS FOR LA W STUDENTS. 



TWeifth'Edition, in 8vo, price 21s., cloth, 

THE PRiMeiPLES OFJECHJJTK 

INTENDED FOR THE VSE OF STUDENTS AND THE PROFESSION. 

By EDMUND H. T.' S N EL L,' 

OF THU'Ml'DDLE TEMPLE, 'B^RKISTEfi^AT-LAW. 

TWELFTH EDITION. 
By ARCHIBALD BROWN, M.A. Edin, & OxoN., & B.C.L. OxoN,, 

OF THE MIDDLE TEMPLE, BARRlSTERrAT^LAJV *, AUTHOR OF "a NEW LAW DICTIONARY, " 

"an analysis op SAVIGNY pN OBLIGATIONS," AND THE "LAW OF FIXTURES." ,, j, ^^^ , 



REVIEWS. 

"The Twelfth Edition of this work, will be weslcomed. • . • The boolt is now a standard work pn the 
* Principles of Equity,' and wp suppose , that very JTew aspirants for the Bar and the Rolls presentthem- 
selves for examination without reading the book more than once. . . . There is no book .on. Equity 
which can come near ' Snell.' "—JLti'wIfJpfes. 

" ' Snell ' remains, as it has been for a generation, the indisputable introduction to the study of Equity." 
—Oxford Magazine. .^ . 

" The fact that * Snell's Principles of Equity ' has reached the Twelfth Edition is4n itself suffipii^nt 
to show the warm approval of the profession. It is a wonderful compendium df Equity Principles, so 
arranged as to lead the reader steadily on from simplei' to more abstruse questions ; and Is most useful, 
not only to the student, bjjt also to the barrister in his every day work."— /«V( Laiv Times, 

"The istudent whpi has , ipa^tered^ '! Snell ' willknowas much about Equity as most practitXDpejJsi and 
more than, some. . . . This edition appears to have been , brought well up to date. It is, moreover, 
furnished with an excellent index. This is fortunate, as' Snell holds the field as a treatise on Equity*" 
— Law Journal, 

"This is the Eighth^dition of this student's text-book which the present editor has brought oat. . , . 
the book isi good introduction toEquity, and is additionally useful by havingafuU index. ' — Solicitors'^ 
youmal. ! , . 

" Whether to the begipner in the study of the principles of Equity, or to the practising lawyer in the 
hurry of work, it can be unhesitatingly recommended as a standard and invaluabici ti^eatise."^— C«ffi^«'*^-r 
Review. ■ • ' '^'''■'' , 

" This is now unquestionably the st^n^ard book qn Equity for students/'— JTa/y^rrfay Review. 



** We know of no better introduction to the Principles of Equity,** — 
CAiTAX>A Law Journal. 

Sixth Edition, in 8vo, price 6j., cloth, 

AN ANALYSIS OP SNELL'S PRINCIPLES OF 

EQUITY. Founded ON the Twelfth .Edition. With Notes thereon. 

, ByE. E. Blyth, LL.D., Solicitor. \^ a ' • ,vj .^.i ., w. . . 

**Mr. Blyth's book will undoubtedj^i be very useful to readers , of Sntsll." — Laiv Times. 
" This is an admirable analysis of a' 'good treatise ; read with Shell, this little book will be found very 
profitable, to the student.''-T-,LAW J.ouniaL * " 11 



In 8vo, price, 2J.^ sewed, 

QUESTIONS ON EQUITY. 

FOR sfu^NTS PREPARING ^FQ^ FXAMINA TION. 



V'>' 



JdUNIiED ON tHE JJINTH BDITIOn'qF 



SNELL'S "PRINCIPLES OF EQUITY." 
fey W. T. WAITE, ' 

BARRlSTEk AT-LAW, HOLT SCH6LAR OF THE HdNOUKABLE' SOdAtV OP GRAV'S INK. 
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Second Edition, in one volume, 8vo, price iSs., cloth, 

ffiv^cjpjiiS, OF .,( 




,V \'4^ ElMk^^AJfywOSK ifOS Ttikj/SEiOF^TGDENtSi. 
By henry C. DEANE, 

ar LniCOLN^S' i^/^ti■, BARk^'t'Bft4A/t-LAW,isdM±TkMkICECTUJtER TO TtJB iNCORPORA-^ED LAW SdClETY 
OP THE UNITED KINGDOM. 

*^We hope to see this dook, lik^ Sneil's M^^t^\ a^tan^ard class-book in all Law Schools 
where English law is taught" — Canada Law Journal. 

, "^IiLtJi^ pM-tS-which, have been re-written, Mr. 
'DbaoBlha&pr^erved th^ same pleasant style marked 
by simplicity and lucidity which distinguished his 
first edition. After 'Williams, on Real, ^Property/ 
tTiere is no' 'booW iPirhifcK w4 shoUfd ' so' strongly 
recommend tq the s^pdent; ei^tef ing upon Real Pro- 
perty Law as Sir. Deane's * Principles of Convey- 
ancing,' and the high character which the first 
edition attained has been fully kept up in this 



"We like the work, it is well written aqd^is. an 
eKcellent student's .bookV and being onljr just) pulK 
lished, it has the great advantage of having in it all 
the recent important enactments relating to convey- 
ancing. It possesses ako' an excellent in^ex." — ' 
Latio Students' jfoitrnal, i , i ' 

*' Will be found of great use to students entering 
upon the difficulties of Real Property^ Law. It has 
an unusually exhaustive index covering some fifty 
pages." — Lofw Times. 



second." — Law youmal. 

" .1 



Fourth Edition, iii 8vo, price loj., cloth, ' ' ' " i - 

A SUMMARY' OF THE 

LAW & PRACTICE IN ADMIRALTY. 

FOR THE, USE Of STUDENTS. 
BX: EUSTACE SMITH, 

OF THE INNER temple; AUTHOR OF "a SUMMARY OF COMrANV LAW." ; ,, ....•■ 

"The book is well arranged, and forms a good introduction to the sahjccl." Solicitors' Journal. 

" It is howeVer/in our opinions a well' and carefliUy written little workf and should be in> thehands ol 
every student who is taking up Admiralty Law at the Final,"— if™ .StHiiettfs: Journal. _ 
" " Mr Smith has a happy kiiact of compressmg a lar^e amount of useful matter m a small compass. 1 ne 
present 'work will doubtless be received with satisfaction equal to that with which his previous Summary 
has been met."— O^Z&n' a«d Cambridgi Undergraduates' 'Journal. 
_ ^1 < / '■ , -^ \ — 1-1 

, . ., Fourth Edition, in 8vo, price %s., cloth, 

A SUMMARY OF THE 

LAW AND PRACTICE IN THE ECCLESIASTICAL COURTS. 

FOR THE USE OF STUDENTS. 
By EUSTACE SMITH, 

THE INNER TEMPLE J AUTHOR OF "A:SUMMARY OF COMPANY LAW " AND "a SUMMARY OF , 
THE LAW ANb PRACTICE IN ADMIRALTY.' 

" HU otject has been, as he tells us inliis preface, to give the s'"dentand_general reader a fair outline 
ofthescoiii and extent kecfelesiaseical law, of the principles onv,hich it is founded _of the Courtsby 
which it irenforced, and the procedure by, virhich these Courts are regulated. ,We think th^ '"' -.I™," 
aSls its object. Its value is uiuch enhanced by a profuse citation of authorities for the propositions 
contained in it."— iSa>-.Ejr<WKi»aif'«»7''"""'- ' 



Fourth Edition, in 8vo, price ^s. 6d., cloth, 

AN EPITOME OF THE LAWS, OF" PROBATE AND DIVORCE. 

FOR THE USE OF STUDENTS FOR HONOURS EXAMINATION. 
]\ By, J. CARTER, HARRISON, Sowcitqu. > • 

" The work is considerably enlarged, and we think improved, and wHl be found al great assistance to 
jtudents."— iaif StuJmtc' Journal. 
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'- OF THE COMMIii 

INTENDED FOR THE USE, OF STUDENTS AND THE PROFESSION. 
mCHTH EDITION. 

By JOftlJ' . INDERMAUR, Solicitor, ' '" , 

author' OF,^" A mXnUAL OE THE PRACTICE OF XHE SUPREME Coti^i,**' . ' 
;r "EPnOMES OF LEADING CASES," AND OTHER WORKS. 



"The student wilL find in Mr.^ Indermaur's book a safe and clear guide to the Prin- 
ciples of Common Law." — Law Journal, l8;92. . , i , , t 

"The present edition of this elementary treatise h^s Jjeen^jn general edited with praise- 
worthy care. The provisions of the statutes affecting the subjects discussed, which have 
be.in~fas^d;^in£fe M jfiJlJficAtion tMht lasQdiScfcTprfe clearfi3s@imariSd, andjji^ffeet 



of'thlleadJng'cisyiV^Alliy vferVVell'^veSJ Intfc^^fflcuA tasK)f sei^dtiji 
distinguishing principle from detail,, Mr. .Indermaur ha^s been very successful ; the leading 
principles are clearly brought but, and very judiciously illustratea."— .SjAVj/'ow' Journal. 

"The work is acknowledged to' be one of th^ fie^tlvrift'ii and most useful elementary 
works for Law Students that has been published." — Latv Times. ' ^"■'■ 

•■. "The praise which we were enabled to bestow upon Mr. Indermaur's very use(ui com- 
pilation on ils first appearance has been justified by a demand for'a second edition." — 
Law Magazine, 

- We were able, four -years ago, to praise the first edition of Mr, Indermaur's book as 
likely to be of use to studentfejin acquiring the elements of the law of torts and contracts. 
The second edition maintains tJ^e chaijacter,of,the[boolj." — Law Journal. 

. "lit Ipdermaur renders, e'vefi'law.iigfe|;!iy'4ainMl He not only -^'^ss^^sellhe^'clil^ 
Of judicious- selddtion; bisr of lucia-'e-iposiSon andTeiiciloil's'ifl^^fekyoii. '^And while tt 
works are all thus characterised, his ' Principles of the Common Law ' especially displays 
those features. That it has already ^eachqd ass^con^editipn, testifies that our estimate of 
the work on its first appearanttfe 'Wa'S ttot unduly fai/birable, highly as we then signified 
apprbvai ; iidf lieed's it that we should add anything to that estimatfe iii ireferent'e" to the 
general scope and execution of the work. It only remains to, say, that the present editjpn 
evinces that every care has been .taken i to insure thorough accuracy, while including,aU 
'''^ "?''!*?'^f;''°"^ '" '''^ law^lhat have taken place'since the original publication ; and that 
the references to the Irish decisioiis which have been now introduced are calculated to 
render the work of greater utility to practitioners and students, both English and Irish." 
— Irish Law Times. i . i . ■ t i 

■\":Ttf?','^^!'\^^<l'"*^¥h«^ !f ^tfs .Pn:fffej, is wfilfea m^ly^Mif.vuvitaJhe 
exakiitiitioSi^ ottif. Jncorfoi-air./lLinli Society ;' hut lie titAkkt ii-likepio aitaittrt liSmr 
usefulness. ^JJ sei^itSi. SB far miae <^w fud^ frpm the parts me haiee, e^^ifie^^^tif^ be a 
careful and clear outline of the principles of the common law. It is very readable ; and 
not only students,- biilf Jtitiny practitioners and the public, liiight btneft^^y a perusal of Us 
/«ij»«/'-^SoLioiTOR9'i Journal. ■,„..., p., . ;^,,./,ai■' 
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.Se,yfnth Edition, in 8vo, price i^., cloth, , 

& MMUAL OF TBE -BWICE OF iHE SUBREM^ 'm\l OF JUDICATURE, 

Seventh Edition. 

JfJ-A 'AO^ InteHded for 'they uU&f Studenis' andtTit ProfestioH. ' .': J.W.i >1A 

.///!.. ^y i9W I>ipB;Riii4UR,| Pplie^l;oir. , , /. / 

"Mr. Indermaur has brought out a sixth edition of his excellent 'Manual of Practice' at a very 
opportune timp. for he has been able to mcpmorate^hejsffect oC the new Rules «f Court wj^h came into 
force last NotJmUe^ the-fcaJteeytSi'iSy/^dl kWs.'aSclHhe 'S^rAfe GoU*ftmd»Hules, 1893, as 
well as that of other Acts of earlier .date. A, very, complete i;e\;Uion of the work has, of course, been 
necessary, and Mr. Indermaur, assisted' l/y Mr.' TfWiif«, liis- ejected this with his usual thoroughness 
and careful attention to details. The book is well known and valued by students,^ but jf)ractitiojiers also 
{nd.it'haSdylin iiiany cases Where ret^dclce to the biikier ' WhiteBook ' is unnecessary. "^Zaii/ Times, 
February, 1894. ■ , , . r ..'',,,,,! /^ ' ' 

" This well-knoSvh students' book may vfcry well be corisiilted by practitioners, as it contains a considerable 
mndunt df ieliablelih.fgrn)at;o% on the practice of the Court. It is written so as to include the new Rules, 
and a supplemental note deals with the alterations made in Rule XI. by the Judges in. January last. The 
praise which we gave to previous editions'is quite dU6 to the present issue."-^Z.«W^^Mr7ia/, February, tSg.f. 

5.1-- :..trf T "--: iiEiighth Edition, in 8vo, prite ds., cloth, 

AN 'EPITOME OF LEADING COMMON LAW CASES; 

WITH SOME SHORT NbTfeS THEREON. 
Chiefly intended as a Guide to " Smith's LEAbiiNo Gases."- By John Indermaur, 
„. ,. J Solicitor (Clifford's Inn PrizemanyjMiGhaelmaiTerni, 1872). '• • 

-.■.''^eih^ye!r^^eiyfi4 the,;thi?d edition of the 'Epitome of Leading Common 1 Law Cases,' by Mr.- Inder- 
maur, Solicitor. The first edition of this'work was published in February, ^187^,, the second in April, 1874; 
and now we have a third edition dated September, 1875. No better proof Of the valile of this book can be 
^^gb^d thMlithe factjthat iplesss^thail, three years it has reached a third editipnr"—.£^^M; JoumaU_ 

,. ;■ . Eighithi Edition, in Svq, prices 6^.,., cloth, .\f^iy^ :•' ' ■ ■■ 

AM EPITOME OF LEADING COMEYANCING AND EQUITY CASES; 

WITH SOME SHORT NOTES THEREON, FOR THE USE OF STUDENTS. 
By John Indermaur, Solicitor, vAuthoi of "An Epitomie of Leading 

Common^ Law Cases." _ . ,„.. ,, , 

,"M''eihaileTe4ivfdShe sepoffdl ediMn , of Mr. Hdl4iQir\ ve3 fusefui EjiiljohA 6f afidftg dfivfo- 

"The Epitome well deserves the eontinuea patronage' of ithe'.'class— iStudents — ior whom it is especially 
intepded, , Mr. Indermaur will sogn^b^ knjjwn,as the.°Sti^^ynts' Frjend."'— ,C^«af^aZ.tiw Jp?irHaL 

Sixth Edition, 8vo, price 6j., cloth, . , j, ,.ii 

THE ARTICLED CLERK'S GUIDE TO AND 
SELF-PREPARATION FOR THE FINAL EXAMINATION. 

Containing a Complete Qourse of StJidy, w^th Books to Read,, List gf Statu^^ Cases, 
. iTfest '^^^flcps, &c,f aAd in^i|4e(4f0r the tjse^of those Article^ CWHa^o 'W 
by.tl;iemselves. By John Indermaur, S.olicit9r, ^ .[r 'io 

'*'rn this edition Mr/ Indermaur extends 'his counsels to tW whole period' from the Intermediate 
examination^ toithte Final. . His adviceJ is practical and; sensible : and if- thd coufse of istudy he recommends 
is.iptelligen,tly followed, the articled clerk will h^ye ^id in-^ store of legal knpwledge; inore|th^n^sufficient 
to cafry him thrbiigh the Final Examination." — 5'g/z't:itVt7rj*'^'K?^W. ' . .. , r 

' ^ Now ready, Fifth Edition, in W, price 'loj., cloth, 

THE ARTICLED , CLERK'S GUIDE TO AND SELF-. 
PREPARATION FOR' THE INTERMEDIATE EXAMINATION, 

As it now exists Oji'JteJhg's^CoBitaenta^eS. nCMEiiWig & jtoifeffete course of Study, 



with Stati<^SjJMs§ilgi4<i AcisScA Jllloja Jpnapli* jSilsfited Digest of the 
whole of the Questions and Answers set at the Examinations on those parts of 
" Stephen " now examined on, embracing a period of fourteen and a half years 
(eg Examinations), inclusive of the Examination in Agril, 1894, &q^J¥-A *?4 
Vjn<3<a^AH6Jifee of airiSfcti?fe<OClerk£fhd haveW /ft Jassed Aej-ftitir- 
1 Jm^ati aiJiMioi. BpJekNJl^tERMAiJiVAuthof 6f *4l4ncipWof ^oAi- 
mon Law," and other wprlcs., ,..,., ■ ' 



fn 8vo, 1875, price 6j.,'clotli, 

THE STUDENTS' GUI&E T0 THE JUDICATURE"^ ACTS, 

AND THE RULES THEREUNDER: 
- Being «' bdoto of Questions and Aiiswefs" intended for the use of Law Students. 

By JoftN-'lNDERMA'ute, Solicitor. 



86 tVORKS FOR LAW STUDENTS. 

In Demy 8vo, cloth gilt, pj<. 6oO, price' gj. net, 

"' Tiff LAl\^i)F f&RtS'"' 

ARRANGED ON THE PRINCIPLES OF THE ENGLISH COMMON LAW, 
AND' OF THE INDIAN CASE'LAW. 

By RATANLAL RANCHHODDAS, B.A., LL.B., 

PLEAlTER, HIGH court; , 

., The. Right Hon. . Lord Herschell,. Ex-Lord H^li Clrancellor ot England:— 
" Wherever I have tested it, the statements of law appear accurate and clear." , 

1 The Right Hon. Lord Russell of KUlowen, Lord Chief Justice of England :— " It 
seems to me to be carefully done and to be well arranged." 

' The Right Hon. Lord Davey, of Her Majesty's Privy Council : — " I have pleasure 
in saying that it appears to me to be ■^ell arranged and carefully , done, and! I h^v^e no 
doftbt tiiat it will prove useful both to tlie student^ and to the practitioner. " ' 

. fhe Horn Mr. Justice Rarsom, of the Bombay High Court : — " I am sure the book 
will prove most useful to stU who wish to acquire a knowledge of this subject, and from 
■thegreat pains you have evidently besto\yed upon it, it seems quite entitled to rank as 
tlie text-book of the subject in India." 

The Hon. Mr. Justice P. C. Chatterjee, of the Panjab Chief Court :— "It is a work 
of considerable originalily and merit. I believe the general accuracy of your book is 
beyoigl question." J03 (|;; , ■ ^ _ 'jU jf/iiil:' 

Fifth Edititin, in crown Svo, price 12s. 6d.^ cloth, 

AN EPITOME OF CONVEYANCING STATUTES, 

Extending from 13 Edw. I. to the End of 55 & 56 Victoria. Fifth 
Edition; ■with Short Notes. By George Nichols Marcy, of Lincoln's Ion, 
Barrister-at-Law. 

;ii-iA H"; :^"-. i , - : -^ . j : " ■ ' - 

■ '■''- ' Second Edition, in ^vo, 

A NEW LAW DICTIONARY, AND INSTITUTE 

OF THE WHOLE LAW; Embracing French and Latin Terms and References 
to the Authorities, Cases, and Statutes. Second Edition, revised throughout, and 
considerably enlarged. By Archibald Brown, M.A. Edin. and Oxon., and 
B.C.L., Oxoi)., Barrister-at-Law ; Author of the "Law of Fi:^ures," etc 



p ,,,;,„ . - In royal|8vo,jprice 5^., cloth, 

' ANALYTICAL TABLES 



of 



THE LAW OF REAL PROPERTY; 

Drawn up chiefly from STEPHEN'S pLACKSTOisTE, with Notes. 
■I ; By q. J. TARRING, i(}i[^ej^er TTeinple, BarriSter-^t4lL*w. ,, 1 

n , ' I ' ' ' i I ' ' r' — 

"Great wre and c^nsiilfrabl^ skill have been ,$ha>vn in the compilation of ' these tables, which will be 
lound of much service to students of the Law of ^^al Property."— ji<ra/ Times. 
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Eighth Edition, in 8vo, price 20j., cloth, 

PRiMIPtEl # TttE CRlMm LAi; 

INTENDED. AS A LUCW EXJPOSITJOM OF THE SUBJECT -FOR 
THE USE OF STUDENTS AND THE PROFESSION. ' 



By SEYMOUR F. HARRIS, RC.L., M.A. (Oxon.), 

, AUTHOR or A CpiJCI^ JjIGEST OF TrfB I^ST^dll-lES 'Cl' GAIOS ANP jjOSlilNIAN." 

- EIGHTH EDITION. 
By C. L. ATTENBOROUGH, of the Inner Temple, .Barrister-at-Law. 



REVIEWS. 

"Messrs. Stevens & Haynes jiave just, jssji^clfjie, Seventh Edition of tteir well known teiot-t;9ok, 
' Harris's Principles of the Criminal Law." For the present edition Mr. Charles L. Atlenborough, 
of the Inner Temple, Barrister-at-Law, is - responsible. He has brought the work up to date, and 
ensured for it a further career of usefulness as thei leading student's text-book upon the Criminal 
Law." — Latv Times. ... 

. ' " This #ork is pretty well known as one-designed for ^he- student who is preparing for -examination, 
and for the help of young practitioners. Among a^ticledr clerks it has long enjoyed a popularity which 
is not likely to be interfered with. . . . We have been carefully through the new edition and can 
cordially commend it." — Law Stttdehfs yourtial.' ' ' -i' ■ ii - i ' . 

"The book must be good, and must m^et a demand, and H-arris's Criminal Law remains as it has 
always been, an excellent work, for obtaining that, kind of theoretical knowledge of the criminal law 
which is so useful at the University Examinations of Oxford and Cambridge." — Laiv Notes. ..- . 

"The characteristic of the present Edition is the restoration to the book Of the character of 'a concise 
exposition ' proclaimed by the title-page. . Mr. . iVttenbfitrough has carefully pruned away the excrescences 
which had arisen in successive editions, and has improved the work both as regards terseness and clearness 
of exposition! In both^ respects it'is noW an e^celle^t st-udent's book. T)ie text is (very Well broken up 
into headi^gsland -paragraphs^ with short marginal dotes — the importance of which, for the convenience 
of the student, is too often overlooked." — Soliciiars' yonrnal. ^ 

" The favourable opinion we , expressed of tfie first edition of this work appears to have 
been justified by the reception 'it has met with. Looking through this new Edition, we seet 
no reason io modify the praise we bestowed on the former Edition. The recent cases Kave 
been added and the provisions of the Summary fuylsdiction Act are noticed in the chapter 
relating to Summary Convictions. The book is one of the best manuals of Criminal Law 
for the student." — SoiiclTOiis' J OURN al. ■ 

> 'f There is-njo. lack of Works iofi Criminal Law, but there was room for such a useful 
handbook of Principl^S/as Mr. Seymour Harris has supplied. Accustomed, by his previous 
leibours, to the task of analysing the law, Mr.' Harris has brought to bear upon his present 
work qualifications well adapted to secure thi successful accomplishment of the object which 
he had set before hi»t.. That object is not an ambitious one, for it does not pretend to soar 
above utility to the young practitioner and the student. For bpth these classes, and for the 
yet. wid,er cldss who.may require a book of reference on the subject, Mr. Harris has produced 
a dear and eanvenient Epitome tif the Law." — Law Magazine and Review. 

"Thiswork purports to contain 'a concise exposition of the riatuir^ of crime, the various offences punish. 
able by the English law, the law pf criminal procedure, and the law of'stmimaij' convictions;' with.liaJllBS 
of offences, punishments, and statutes. The work is divided irifo four books. ' Book litrsats Of crime, its 
divisions and essentials ; of persons capable of committing crimes ; and of principals and acce^sbWbS. 
Book II. deals with offences of a public nature ; offences against private persons ; and offences against the 
property of individuals. Each crime is rdiscussed ilj.StS; turPf wjth as much brevity as could well be used 
rniKUrcntlv with a nroner exolanation of the.lsgal characteristics jof the^$«re3al,Qffi:nc^„BookfIU- 

ifltthe various steeps in^he awrel^nsj^n 
■thV worf is '^tt'erAely well done. 



28 WORKS FOR yL.AW §^UI)ENT§, 

Second Edition, in crown 8vo, price ^s. dd., cloth, 



S' GUIDE, TO. Bi 




fairQu 





tomBl6^J»«g|s||or #liaw j* jiaJkrup^lii ^i mpl^joj^^' 
twerST^a tSinprisiir/airQuesnSift aaced at^Ke Solieitors 'TinaT Examinafron 
in Bankruptcy since the Bankruptcy Act, 1883, and all important Decisions since 
that Act. By John-Indermaur, Solicitor, Author ■of" Principles of Common 
Law,Y_&p.;&c^- . , , •,, ■'■. V'. 

In L2mp, pw;&SJ. 6a'., cloth, . , , • ' . \ 

A COEISE TREATISE ON THE LAW OF BILLS OF SALE, 

FOR THE USE OF LAWYERS, LAW. STUDENTS, AND THE PUBLIC. 

Embracing the Acts of 1878 and 1882. Part I.— Of Bills of Sale generally. Part II.— 
Of jthei Execution, Attestation i:ahd RigisiiiatibH of Bills '(U^ Sale 'and satisfaction 
thereof. Part III.— Of the Effects of Bills of Sale as against Creditors. Part IV. 
— Of Seizing under, and Enforcing Bills of Sale. Appendix, Forms, Acts, &c. 
By John Indermaur, Solicijpr^r - [ / j ',• 

." The object of the book is thoroughly practical. Those who want to be tol^ exactly what to dp ^nd 
where to go when they aVe registering a bill of sale will find the necessary information in this little book." 
—Law JoumaL - ■ > -■>■:.. ' . '• , -; o^t 

' Second' Edition, in 8vo, price 4J. , cloth, 

A COLLECTION OF LATIN MAXIMS & PHRASES. 

LITERALLY TRANSLATED. 

INTENDED FOR THE USE OF STUDENTS FOR ALL LEGAL EXAMINATIONS. 

Second Edition, by J. N. COTTERELL, Solicitor. 

" The 'book seems admirably adapted as a book of reference for students who come across a Latin maxilil 
in their reading.'' — La/w yourttttlt 

In one volume, 8vo, pricS gj., cloth, ' 

, LEADING STATUTES SUMMARISED, . 

FOR THE USE OF STUDENTS. 
By ERNEST C.THOMAS, 

BACON SCHOLAR OF T,HE HON. SOClETV OF GRAVES .INN^ LATE SCHOLAR OF TRINITY COLLEGE, OXFORD ; 

.AUTHOR OF " LEADING CApES IN CONSTITUTIONAL LAW BRIEFLY STATED.*' 

Second Edition, in Svo, erilargi^dj pfjce 6j., cloth, 

LEADING CASES IN CONSTITUTIONAL LAW 

Briefly' Stated, with iN^TjR'ODU^TibN and Notes. ' .' 

By ERNEST Ci THOMAS, • , 

BACON SCHOLAR OF THE HbN. s'OGIeTY OF GRAY'S INN, LATE SCHOLAR OF TRINITY COLLEGE, OXFORD.' 

_*'Mr. E. C. Thomas has put together in ' a slim octavo a digest of the principal cases illustrating Con- 
stitutional Law, that is to sky, all tjufistions as to the rights or authority of the Crown or parsons under it^ 
as regards not merely the constitution aod s^rijQtJire given to the gQverningXbody^ but .also .the mode m 
which the sovereign power is to be exercised. In an introductory essay Mr. Thomas gives a veryclear and 
intelligent suifveyof the gerjeral functions of the Executive, and the principles by ,whM^. they arej?egill&ted ; 
and then follows a summary of leading cases/*— i'a^Mirt^j/ ^£z/j£;7t;., , ■ ^; ' ;;■ -•'- ' «' '. 

"Mr. Thomas gives a sensible introduction and a brief epitoine of the famili^ leading cases."— Xaw 
Times. i , , 1 ' : 

In 8vo, ptice St., cloth,' 

AN EPITOIVIE OF HINDU; LAW CASES. With 

' Short' Notes'thereon.i And Introductory Chapters on Sources of Law, Mar^a^, 
Adoptidh,; Partition, and Siiccession. By ^Villiam ,M. P. Coghlan, Bombay 
Civil Service', late Judge and Sessions Judge of Tanna. 
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Sedohd Edition, in ctowri Svo, price Ms. 6d., cloth, 

:/THE JBANKRUPTGY ACT, 1883, 

WlTfl NqTES, pF ALL THE ,Cf S^ DECIDEp UNRER THE ^CT ; 

The consolidated RULES and FORMS, 1886; The Debtors Act, 1869, so 

-FAR AS APPLICABLE TO BaNKRDPTCY MATTERS, WITH RULES AND FORMS 
,. 1, .THEREUNDER; THE BiLLS OF SALE ACTS, 1878 AND 1882 ; y. : 

Board of Trade Circulars and Forms, and List of Official Receivers ; Scale of Costs, 
Fees; -sand Percentages-,"; 1886; Orders of the Banliriliptcy 'judge of the High 
Court ; and a Copious Index. 

By WILLlXk Ha!zL1TT, JESQ., AND RICHArD RINGWOOD, M.A., 



SENIOR REGISTRAR IN BANKRUPTCV, 



OF THE MIDDLE TEMPLE, ESQ., BARRISTER-AT-LAW. 



Second Edition, by R. RINGWOOD, M. A., ^arrist'er-at-Law. 

" This is a very handy edition of the Act and Rules The cross references and marginal 

references to corresponding provisions of the Act of 1869 are exceedingly useful. .-. . . There is a verj- 
full index, and the. book is admirably printed."^— .y0/z(»V^rf'/^»r»a/. 

Part I., pricfe Ts. 6cl., sewed, 

LORD WESTBURY'S DECISIONS IN THE 

EUROPEAN ARBITRATION. Reported by Francis :S. Reilly, 

of Lincoln's Inn, Barrister-at-Law. 

Parts I., II., and III., price 25J., sewed, 

LORD CAIRNS'S DECISIONS IN THE ALBERT 

ARBITRATION. Reported by FeancIs S. Reilly, of Lincoln's Inn, 
Barrister-at-Law. 

Second Edition, in royal 8vo, price iOs. , cloth, 
A TREATISE ON 

THE STATUTES OF ELIZABETH AGAINST 
FRAUDULENT CONVEYANCES. 

The Bills of Sale Acts 1878 and 1882 and the LAW OF VOLUNTARY 
DISPOSITIONS .OF PROPERTY. 

By the late H. W. IVLAY, B,A. (Ch. Ch. Oxford). 

Second Edition, thoroughly revised and enlarged, by S., Worthington/Worthington, 
of the Inner Temple, Barrister-at-Law ; Editor of the "Married Women's 
Property Acts,!- 5t.h edition, by the late J. K., Griffith. •!,;■■ • 

JMr. Worthington's work appears" to have been 



! " liLConclusion, we canjieiartily recommend this 
I Irtjok to our readers, not only to those who are in 
i large ^practice, and wha merely want a' .classified 
; list of cases', butto those who have both the desire 
and the leisure to enter upon a systematic study of 
our law." — Solicitors' Journal. 
* " As Mr. Worthingtori points out<, since Mr. May 
' wrote, the 'Bills of Sale Acts' qf 1878 and 1882 
have been passed ; the ' Married Women's Property 
^ Act,. (1882' (making settlements by married women 
void as against creditors in cases in which similar 
settlements by a man would be void), ■ and the- 
• Bankruptcy Act, 18B3.' These Acts and the deci- 
sions: upon them have been handled by Mr. Worth- 
ington in a mariner which shows that he is master 
of his subject, and not a slavish- copyfst of sections 
and-head-notes,. which is a vicious propensity of 
many modem compilers of text-books. His lable 
of Cases (with, jeferepce to all the .reports), is 
, admirable^ and his Index most exhaustive^ ""■^'^^ 

! Timesy ' ' . . ^ -^ 

"The results of the authorities appear to De 
' riven Well and tersely, and the treatise ^wiiy we 

§iink, be found a convenient and trustworthy book 

of reference."— Xrtw Journal. 



conscientious and exhaustive." — Saturday Review. 

"Examining Mr. May's book, we find it con- 
structed with an intelligence and precision which 
render it entirely worthy of being accepted as a 
guide in this confessedly difficult subject. 'The 
subject is an involved one, but with clean and clear 
handling it is here presented as clearly as it. could 
be. . .. - On the whole, he has produced a very 
useful book of an exceptionally scientific character. " 
— Solicitors' Journal. ' . 

"The subject and the work are both very good. - 
The former is well chosen, jaew, and interesting j i 
the latter has the quality . which always distin- 
guishes original research from borrowed labours." , 
— American Law Review. 

"We are happy to'welcome his(Mr. May's) work 
as an addition to the, we regret to say, brief cata- 
logue of law books conscientiously executed. We 
can corroborate his own description of his labours, 
' that no pains have been spared to make the book 
as concise and practical as possible, without doing 
so at the expense of perspicuity^ or by the omi^ion 
of any important points.'" — -Law Times. 
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In one voliime, iriediumi 8vo, price-sSf., cloth ;. or inihalf-ioxburgh, 42;., 



A HISTORY OE: 



FORESHORE 



AND THE LAW RELATmG THERETO. '^ 

With! A. Hitherto Unpublished Treatise by Lord Hale, Lord Hale's 

" De Jure Maris," and the Third Edition of Hall's Essay on the 

, , ( 

RIGHTS OF THE CROWN IN THE SEA-SHORE. 

With Notes, and an Appendix relating to Fisheries. 

By' STUART A. MOORE, F.S.Ai, 

OF THE INNERTEMPLE, BARKISTER-AT-LAW. 



, "This .work xf, non\ing.lly ' a third ediUon of the 
late Mr. Hall's essay on the rights of the Crown in 
the Sea-shore, but m reality is an absolutely new 
production, for out of some 900 odd pages Hall's 
essay takes up but 227. Mr. Moorfe nas written a 
book of; great iftipc^rtance, which ^hbuld" mafk an 
epbchiin the history. of the rights of the Qtowq and 
the subject in the litus tnaris, or foreshore of the 
kingdom. Hall's treatise (with Loveland's fibtes) is 
set out with fresh notes by the present editor, who 
is anything but kindly disposed towards his author, 
for his notes are nothing but a series of exposures 
of what he deems to be Hall's' errors and misrepre- 
sentations. Mr. Moore admits his Book to be a, 
brief for the opposite side of the contention' sup- 
ported by Hall, and a more Yieorou.s and argu- 
mentative treatise we have sfcarceli' ever seen. Its 
arguments are clearly and -broadly disclosed, and 
supported by a wealth of facts and cases which 
show the research of the learned ^^thor to have 
been most full and elaborate. . ". .' There is no 
doubt that this is an important work, which must , 
have a considerable influence on that branch of the 
law with which it deals. That law is contained in 
ancient and most inaccessible records ; these bave 
now been brought to light, and it may well be . 
that important results to the subject may flow 
therefrom. The Profession^ not to say the general- 
public^ owe the , Jearnedraurfior a deep debt of 
gratitude for providing ready to' hand such a 



wealth of materials for founding and building up 
arguments. Mr. Stuart Moore hak written a wbrk 
which must, unless his contentions are utterly un- 
founded, at once become the standard text-book on 
the law of the Sea-shore."— iaw Times^ Dec. ist. 

" Mr,St6art Moore jn.his,irMuable work on)th|; 
Foireshorei''— r//^ Tithes^^ ■ . . /^ 

" Mr. Stuart Moore's work on the, title; of the 
Crown to the land around the coast of England 
lying between the high and low watfer'mark is 
something more than an ordinary law book. It is 
a history, and a very interesting one, of such land 
and the rights exercised over it from the earliest 
times to the present day ; and a careful study of 
-the facts contained in the book and of the argu- 
ments brought forward can scarcely fail to cpnvince 
the reader of the inacciifacy of the theory, now so 
constantly put forward by the Crown, that without 
the existence of special evidence to the contrary, 
the_ land which adjoins riparian property, and 
which is'cdvered at high tide, belongs to the 
■ Crpwn and not to the owner of the adjoining 
manor. The list which Mr. Moore gives of places 
where the CfUestion of fdreshore has been alfSIdy 
raised, and- of those as to which evidente bnUhe 
subject exists amongst the public records, is valu- 
able, though by no means exhaustive ; and the 
book 'should certainly find a place in the library of 
the lord of every riparian manor." — Morteing Pe^t. 



In one volume, 8vo, price I2J., cloth, 
A TREATISE ON THE LAW RELATING TO THE 

POLLUTION AND OBSTRUCTION OF WATER COURSES ; 

, JPQEther with a Brief Summary of the Various Sources of Rivers 

POCltjtion. 

By clement HIGGINS, M.A, F.C.S., 

OF THE tNNER TEMPLE, BARRISTER- AT-LAW. 



, "As a compendium of the law upon a special 
and rather intricate subject, this treatise cannot 
but prove of great practical Value, . and more 
especially to those who have to advise upon the 
institution of proceedings under the Rivers Pollu- 
tion Pi-evention Act; 1876, or to adjudicate upon 
those- proceedings when brought." — frisk Law 
Times. ' 

"We can recommend Mr. Higgins' Manual as 
the best guide we possess." — Public Health'' 

"County Court Judges, Sanitary Authorities, 
and ^parian Owners will find in Mr, Higgins . 
Treatise a valuable aid in obtaining a clear .noEion 
of thcj iLaw on the Subject, Mr. Higgins., has.- 
aqcoqipljshed a work for which he will readllyibe 
recognised as haying special fitness on account of 



his practical acquaintance both with the scientLfic 
and the legal aspects of his subject." — Law Maga- 
zine and Review, 

"The volume is very carefully arranged through- 
out, and will prove of great utility both to miners 
and to owners of land on the banks of rivere^" — 
The Mining JoumaL 

"Mr. Higgins, writes tersely and clearly, while 
his fatitsare so welt arranged that it is a pleasure 
to refer tOi his book' for information .; and altogether' 
the. work is one which wdll be found very, useful by 
all interested in the subject to which it relates."— 
Engineer, . 

A compact and-, convenient manual of the law 
on the subieot.to which it relates." — Solicitor^ 
youmal. » , 
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In 8vq, FiFTii Edition, price ;?8j.,, cloth. 

MAYNE'S TREA;TISE <aA 

ON ' 

THE LAW OF DAMAGES. 

FIFTH EDITION. 

REVISED AND PARTLY REWRITTEN. 
BY 

JOHN D. M A YN E, 

OF" THE INNJER.,TEI^Pi:^, BARRISTER-AT-LAW ; :-j « ' ~r 

/::' :J .1 : ■» i vM and ,i -< ... J ri i 

His Honor Judge LUMLEY SMITH, 'Q.C. 

" ' Mayne on Damages ' has now become almost a classic, and it is one of the books which - 
we cannot afford to have up to date. We are therefore pleased to have a new Edition, and' 
one so well written as that before Us. With the authors we regret the increasing size of the, 
voluine, but bulk in such a case is better than incompleteness. .Every lawyer in practice 
should have this book, full as it is of practical learning on all branches of the Common Law. 
The work is unique, and this Edition, like its predecessors, is indispensable. "—Z,az(; /oa>-«a/, 
April, 1894. 

•' Few books have been better kept up to the current law than this treatise. The earlier part 
of the book was remodelled in the last edition, and in the present edition the chapter on 
Penalties and Liquidated 'Damages has been rewritten, no doubt in consequence of, or with 
regard to, the elaborate and exhaustive judgment of the late Master: of the Rolls in IVallis v. 
Smith (31 W. R. 214; L. R. 21 Ch. D. 243). The treatment of the subject by the authors is 
■ admirably clear and concise. Upon the point involved in Wallis v. Smith, they say : ' The 
result is that an agreement with various covenants of different importance is not to be governed 
by any inflexible Me peculiar to itself, but is to be dealt with as coming under the general rule, 
that the intention of the parties themselves is to be considered. If they have sai^ t|iat ,in. the 
case pf .any breach' a. fixed sum is to be paid, then they will be kept to their agreement, unless 
it would lead to such an absurdity or injustice that it ipust be assumed that they did not mean 
what they said.;' This is a very fair summaryof the judgments in W'dllis y. Smith, especially 
of that of Lord Justice Cotton ; and it supplies the nearest approadh which can be given at 
present to a rule for practical guidance. We can heartily commend this as a carefully edited 
edition of a thoroughly godd book." — Solicitors' Journal. 

* ' During, the twenty-two years which kcnje elapsed since the publication of this well-known 
work, its reputation has been steadily growiipg, and, it has long since become, the reiognised 
authority on the important subject of which it treats." — Law Magazine and Review. 



"This edition of what has become a standard 
work has the advantage of appearing under the 
supervision of the original author; as well as of 
Mr. Lumley Smith, the editor of the second edition. 
The result is most satisfactory. Mr. Lumley 
Smith's edition was ably and conscientiously pre- 
tai-eH, and we are glad to find that the reader still 
enjoys the benefit of his accuracy and learning. 
.'Vt the same time the book has _ doubtless been 
improved by the reappearance of its author as co- 
editor. , The earlier part, indeed, has been to a 
considerable extent entirely rewritten'. 

"Mr. Ma^tf^ ileniaarkg on damages in actions of 
tort are &£& ,_5We5agr^ with him that in such 
actions the courts are governed by far looser prin- 
ciple^'lhan in confr-actsf! indeed, sometimes it is 
impossible ,to say theyiare governed byiny>prin- 
ciples'at all. In accious for injuries to the person or 
reputation, for dicaniple, a judge cannot do more 
than give a general direction to the jury to give 

" This text-book is so welt known, not only as the highest authority on the. subject fre^c^ 

of. but oi^dMof tUe best teXt-books ever written, that it would be idle for iii to speak of it 

in. the wonis of fprntnendatinn that it deserves. Jt. if. work- that no practising lawfer can 

</»Wrto«/."— Canada Law Journal. 



what the facts proved in their judgment required. 
And, according tothebetter opinion, they may give- 
damages 'for example's sake,' and mulct a rich 
man more heavily than a poor one. , In,actions for 
injuries to property, however,' 'vindictive' or 
' exemplary ' damages cannot, except in very rare 
cases, be awarded, but must be limited, as in con- 
tract, to the actual harm sustained. 

" It to needless to comment upon the arrangement 
of the subjects in this edition, in which no alteration 
has. been, made. The editors modestly express a 
hope that all ' the English as well as, _t^e, principal 
Irish decisions up to the date have been iircluded, 
and we believe from our own examination ttiat the 
hope is well founded. We may regret that, wamedr 
iDy the growing bulk of the book, the editors have 
not included any fresh American cases! but we feel 
that the omission Was unavoidable., .Wef should add 
that the whole work has been thorouglily revised," — 
Solicitors' Joumitl. 
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In crown 8vo, price ijj'. 6d., cloth, 

ABSTRACT -DRAWmG: Contaiiifog' instructions on 

the Drawing of Abstracts of Title, and an Illustrative Appendix. By C. E. Scott, 
Sojicitqr. ; ** 7 „ ' : 711 \ " "^ / 1 ' ' ^ ^ ^"^ 

"This little book is intended for the assistance j3f|hose whoVhave the frajning of abstracts^ of title 
entrusted to their care; It contains a'fitumber of useful' rules, and an illustrative appendix;"— iaw Times. 

" A handy book for all articled clerks,"— Z«w S-^denti Jonnial. 

'* Solicitors who have articled clerks would save themselves much trouble if they furnished their clerks 
with a copy of this little .bo^kbiefQife/putting themlon to draft an abstract^f a Heap of title deeds."— Z-rtW 
Notes. 

" The book ought to be perused by all law students and articled clerks." — Red Tape. 

Second Edition, in crown Svo, price 7^., cloth, 

THE LAW RELATING TO CLUBS. 

, By the late JOHN WERTHEIMER, BARkiSTER-AT-LAW. 
Second Edition, by A. W. CHASTER, Barrister-at-Law. 

"A convenient handbook, drawn up with great " This is a very neat little book on an interesting 

judgment and ■p^xs-^\cy\\.y."-—Moriiing Post. subject. The law is accurately and well expressed. ' 

Both liseful and interesting to those interested — Law Journal. 

in club management." — Laiv Thnes. " This is a very handy and complete little work. 

" Mr. Wertheimer's history of the cases is com- This excellent little treatise should lie on the table 

plete and well arranged." — Saturday Review. of every club." — Pump Court. 



In 8vo, price is., sewed, 

TABLE of the FOEEIGN MEEOANTILE LAWS and CODES 

in Force in the Principal States of EUROPE and AMERICA. By Charles 
Lyon-Caen, Professeur agr^ge: a la Faculty de Droit de Paris; Professeur a 
IfEcole libre des Sciences politiqiies. Translated by Napoleon Argles, 
Solicitor, Paris. 

~ ' \ ^ — ' » ' 

Ir. 8vo, price \s,, sewed,' 

A GUIDE TO THE FRENCH LAWS OF 1889, ON NATION- 

' ALITY AND MILITARY SERVICE, as affecting British Subjects. / By A. 
Pavitt, Solicitor, Paris. 

In one volume, demy 8vo, price lo^. dd. , cloth, 

PRINCIPLES OF THE LAW OF STOPPAGE IN TRANSITU, 

RETENTION, and DELIVERY. By John Houston, of the Middle Temple, 
Barrister-at-Law. 

In 8vo, price los., cloth, 

THE TRIAL OF ADELAIDE BARTLETT FOR 

MURDER ; Complete and Revised Report. Edited by Edward Bbal, B.A., 
of the Middle Temple, Barrister-at-Law^. • With a Preface by EDWARD Clarke, 
Q.C., M.P. 

;, In 8vo, price \os. 6d., cloth, 

A REPORT OF THE CASE OF 

THE QUEEN v. GURNEY AND OTHERS, 

III the Court of Queen's Bench before the Lord Chief Justice Cockburn. With Intro- 
duction, containing History of the Case, and Examination of the Cases at Law 
and Equity applicable to it. By W. F. FiNLASON, Barrister-at-Law, 

In royal 8vo, price loj. 6d. , cloth. 

THE PRACTICE OF EQUITY BY WAY OF REYIYOR AND SUPPLEMENT. 

With Forms of Orders and Appendix of Bills. By LoFTUS Leigh Pemberton, 
of the Chancery Registrar's Office. 
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In 8vo, price \2s. (>d., clotji, 

THE ANNUAL DIGEST OF MERCANTILE 
CASES FOR THE YEARS 1885 AND 1886. 

Being a Digest of the Decisions of the English, Scotch and Irish Courts 
ON Matters relating to Commerce. 

By JAMES A. DUNCAN, M.A., LL.B., Trin. Coll., Camb., 

AND OF THE INNER TEMPLE, BARRISTER-AT-LAW. 

In 8vo, 1878, price 6^'., cloth, 
THE 

LAW RELATING TO CHARITIES, 

ESPECIALLY WITH REFERENCE TO THE VALIDITY AND CONSTRUCTION OF 

CHARITABLE BEQUESTS AND CONVEYANCES. 

By FERDINAND M. WHITEFORD, of Lincoln's Inn, Barrister-at-Law, 

Vols. I., II., III., IV.,, and v., Part J., price 5/. 7^. 
REPORTS OF THE DECISIONS OF THE 

JUDGES FOR THE TRIAL OF ELECTION PETITIONS 

IN ENGLAND AND IRELAND. 

PURSUANT TO THE PARLIAMENTARY ELECTIONS ACT, 1868. 

By EDWARD LOUGHLIN O'MALLEY and HENRY HARDCASTLE. 

%* Vol. IV. Part III. and all after are Edited by ]. S. Sandars and A. P. P. KEEP, 

Barristtrs-at-Law. 

In 8vo, price \zs., cloth, 

THE LAW OF FIXTURES, m the principal relation of 
Landlord and Tenant, and in all other or general relations. Fourth Edition! 
By Archibald Brown, M.A. Edin. and Oxon., and B.C.L. Oxon., of the 
Middle Temple, Barrister-at-Law. 

In one volume, 8vo, price 28/., cloth, 

THE LAW RELATING TO PUBLIC WORSHIP; 

With special reference to Matters of Ritual and Ornamentation, and the Means of 
■Securing the Diie Observance thereof, and containing in extenso, with Ndtes and 
References, The Public Worship Regulation' Act, 1874 ; The Church' Discipline 
Act; the vajipus Acts of Uniformity; the Liturgies of 1549, 1552, and 1559, 
compared with the Present' Rubric ; the Canons ; the Articles ; arid the Injunc- 
tions, Advertisements, and other Original Documents of Legal Authority. By 
Seward Brice, LL.D., of the Imier Temple, Barrister-at-Law. 
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<Sttl)«n« »nJ) 35a!3»w»' Sttits at 3S«1wint» of tht fiarig llfporttw. 
SIR BARTHOLOMEW SHOWER'S PARLIAMENTARY CASES. 



J, In 8vo,, 1876, price 4/. 4J., best calf binding, 

SHOWER'S CASES IN PARLIAMENT 

RESOLVED AND ADJUDGED UPON PETITIONS &= WRITS OF ERROR. 

FOURTH EDITION. 

CONTAINING ADDITIONAL OASES NOT HITHERTO REPORTED. 

REVISED AND EDITED BY 

RICHARD. LOVELAND LOVELAND, 

OF THE INNER TEMPLE, BARRISTEB-AT-LAW ; EDITOR OF " KELYNG'S CROWN CASES," AND 
" hall's ESSAY ON THE RIGHTS OF THE CROWN IN THE SEASHORE." 

" Messrs. Stevens & Haynes, the successful publishers of the Reprints of Bellewe, 
Cooke, Cutiningham, Brookes's New Cases, Choyce C^es' in Chanceiy, William Kelynge 
apd. Kelyng's Crown Cases, idetermined to issue a new or fourth Edition of Shower's Cases 
in Parliament. 

" The volume, although beautifully printed on old-fashioned Paper, in old-fashioned 
type, instead of being in the quarto is in the more convenient octavo form, and contains 
several additional cases not to be found in any of the 'pi'evious editions of the work. 

" These are all cases of importance, worthy of being ushered into the light of the 
world !by enterprising publishers. ■.>.'■'■■ ' ' '- '■■ ' ' . ,\ \' 1 

" Shower's Cases are models for reporters, even in our day. The statements of the . 
case, the argumentsof counsel, and the opinions of the Judges, are all clearly and ably given. 

" This new edition with an old face of these valuable reports, under the able editorship 
of R. L. Loveland, Esq. , should, in the language of the advertisement, 'be welcomed by 
the profession, as well as enable the dustodians of public libraries to complete or add to 
theit^eriesrofEnglish^Law Reports.'"— ^^»fla'aZaw5<'»''««'r. . . ' 

"*-'^ BELLEWE'S CASES,' T. RICHARD II. ' 

In 8vo, 1869, price 3/. 3^., boufld in calf antiqfie,' 

LES ANS DU ROY RICHARD LE SECOND. 

CoUdct* ensembi' hors les abridgttienfs de Statham, Fitzherbert et Brooke. - Per 
Richard Bellewe, de Lincolns Iiine. 1585. Reprinted from the Original 
-■^ i ' Edition. . . - ■ ' ' 

" No public library in the world, where EngU$h 
law finds a place, should be without a copy of this 
edition of Bellewe." — Canada haiv Journal. 



" We have here a^r-j2'»i//£ edition of Bellewe, 
, and h is really the most beautiful and admirable 
reprint that , has appeared at. any time. It is a 
perfect gem' of antique printing, and forms a most 
interestitig'monumeiit of our early' legal history; 
It belongs to the same class of works as the Year 
Bbok of Edwai'd I.' and other similar works which 
have been printed in our own time under the 
auspices of the Master of the Rolls ; but is far 
sup£rior_lo .any of -them,- and- i& in this respect 



highly creditable to the spirit and enterprise of 
private publishers. The work is an important link 
in our legal history ; there are no year books of the 
reign of Richard II., and Bellewe supplied the only 
substitute by carefully extracting and collecting all 
the cases he could fin4> and he -i^d it in the most 
cqnv^nient formT-that, Ql alphabetical arrangement 
in' the order of subjects, so that i\A work is a 'digfesf 
as well as a book of law reports. It is in fact a 
collection of cases of the reij^n of Richard II., 
arranged according to their subjects in alphabetical 
order^ .. It ^^ therefore one of th^ most intelligible 
and interesting legal memorials of the Middle 
• Ages." — L.a'O} Times. 



CUNNINGHAM'S, RE-PORTS., ,, 

■ ' ; In 8vo, iBjTj price 3/. 3j., Calf antique, ^ \-/ ' '^ ; ; 

CbNNlNGHAM's ^T.) Reports in K. B?, 7 to 10 Geo. II.; to which is prefixed a Proposaf 
for rendering the,;Laws of, England.clear and certain, humbly offered to the/ 
Consifderation of both Hqiisqs-jof,, Parliament. Third edition, witl>, numerous 
Corrections. By Thomas TowNSENp Bucknill, Barrister-at-Law. 
" The instructive chapter which precedes the 
cases, entitled ' A proposal for rendermg the 'Laws 
of England clear and certain,' ^ives, the volume a 



degt'efi of jf)ec6liar interest, independent of the yalue 
of ihhny.ofitherepbrted cases. That chapter begins 
with words which ought,' for the infoir^ation of 
every people, to be printed in letters of gold. They 
are as follows: 'Nothing conduces more to the 



peace and prosperity of every nation than good 
laws and the due execution' bf them. '^ -Theliistoiy 
of the civil law is then rapidly traced, l^ext a 
history is given of English I^eporters, beginning 
with the reporters of the Year Books frolh i £dw. 
in. to 12 Hen. Vlil.— beingnear 200 years — and 
afterwards to the tinie of the author," — Canada 
Law Journal. 
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^ttbtna «nb S)*awe»' iSmcs of l^einrinta of Vtit ffiarlja gltjwrrtos. 
CHOYCE CASES IN CHANCERV. 



In 8vo, i$7o, price 2/. 2j., calf antique, 

THE PEAOTIOE OF THE HIGH 0()UIIT OF OHANOEKY. 

With the Nature of the several Offices belonging to that Court.' And the Rejiorts of 
many Cases wherein Relief hath been there had, and where denyed. 

"This volume, in paper, type, and binding (iitce 'Bellewe's Cases') is a fac-simile of the antique edition. 
All who buy the one should buy the olh^r."— Canada Law Journal. 

In 8vo, 1872, price 3/. 3^., calf antique, 

SIR G. COOKE'S COMMON PLEAS REPORTS 

IN THE REIGNS OF. QUEEN ANNE, AND KINGS GEORGE I. and IJ. 

The Third Edition, with Additional Cases and References contained in the Notes 
taken from L. C. J. Eyre's MSS. by Mr. Justice Nares, edited by Thomas 
TOWNSEND BucKNiLL, of the Inner Temple, Barrister- at- Law. 
"Law books never can die or remain long dead an old volume of Reports maybe produced by these 

so long as Stevens and Haynes are willing to con- modernpublishers, whose good taste is only equalled 

tinue them or revive them when dead. It is cer- by their enterprise." — Canada Law Journal. 

tainly surprising to see with what facial accuracy 



BROOKE'S NEW CASES WITH MARCH'S TRANSLATION. 

In 8vo, 1873, price 4/. 4J., calf antique, 
Brooke's (Sir Robert) New Cases in the time of Henry VIIL, Edward VI., and 
Queen Mary, collected out of Brooke's Abridgem,eht, and arranged under yfears, 
with a table, together with March's (John) Translation ^BrooKe's New Cases 
in the time of Henry VIII., Edward VI., and Queen' Mary, collected out of * , 
Brooke's Abridgement, and reduced alphabetically under their proper heads and 
titles, with a table of the principal matters. In one handsome volume, 8vo. 1873. 



" Both the original and the translation having 
long been very scarce, and the mispaging and other 
errors in March's translation making a new and 
corrected edition peculiarly desirable^ Messrs. 



Stevens and Haynps have reprinted the , two books 
in one volume uniform with the preceding volumes 
of the series of Early Reports."— Crt«rf^a Laiv 
journal. 



KELYNGE'S (W.) REPORTS. 

In 8vo, l87'3, price 4/. 4^., calf antique, 
Kelynge's (William) Reports of Cases in Chancery, the King's Bench, &c., from the 
3rd to the 9th year of his late Majesty King George II. , during Ayhich time Lord 
King Was ChJincellor, and the Lords Raymond and Hardwicke were Chief . 
■ Justices of England. To which are added, seventy New Cases not in the First ' 
.Edition. Third Edition. In one handsome volume. 8vo- 1873. 



KELYNG'S (SIR JOHN) CROWN CASES. 

In 8vo, 1S73, price 4/. 4^., calf antique, 

Kelyng's (Sir J.j Reports of Divers Cases in Pleas of the Crown in the Reign of King 
.Charles II., with Directions to Justices of th^ Peace, and others ; to which .are 
added, Three Modern Cases, viz., Armstrong and Lisle, the King and Plinjnmer,.. 
the Queen and Mawgridge. Third Edition, containing several additional Cases 
never before printed, together with a Treatise upon the Law and Proceed-, 
INGS IN C ASES OF HIGH TREASON, first published in. 1 793. The whole carefully . 
.revised and edited by Richard Loveland Loveland, of the Inner Temple, 
Barrister-at-Law. 
"We look upon .this volume as one of the- most 

important and valuable of the unique reprints of 

Messrs. Stevens and Haynes. Little do we know 

of the mines of legal wealth that lie buried in the 

old law books. But a careful examination, either ol 

the reports or of the treatise embodied in the volume 

now before us, will give_the reader some idea of the 



goodservice rendered by Messrs. Stevensand Haynes- 
to the profession, . . . Should occasion arise, the. 
Crown prosecutor, as well as counsel for the pnisohei^,, 
^*ill find in this volume a complete vade mecuttt^ w ' 
the law of high treason and proceedings in relationi 
thereto." — Canada Law Journal. 
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Second Edition, in ?vo, price 26j., cloth, 
A CONCISE TREATISE ON 

PRIVATE INTERNATIONAL JURISPRUDENCE, 

BASED ON THE DECISIONS IN THE ENGLISH COURTS. 
By JOHN ALDERSON FOOTE, 

OF Lincoln's inn, barrister-at-law ; chancellor's legal medallist and senior whewell scholar 

OF international law, CAMBRIDGE UNIVERSITY, 1873 ; SENIOR STUDENT IN JURISPRUDENCE 
AND ROMAN LAW, INNS OF COURT EXAMINATION, HILARY TERM, 1874. 



" This work seems to us likely to prove of considerable iise to all English lawyers who have to deal witk 
questions of private international law. Sinctj the publication of Mr. Westlake's valu3,ble treatise, twenty 
years ago, the judicial decisions of English, courts bearing- upon different parts of this subject have greatly 
increased in number, and it is full time' that ' these decisions should be examined, and that the conclusions 
to be deduced from them should be systematically set forth in a treatise. Moreover, Mr. Foote has done 
this -w^" —Solicitors' yournal. 

" Mr. Foote has done his work very well, and the book will be useful to all who have to deal with the 
class of cases in which English law alone is not sufficient to settle the question." — Saturday Review^ 
March 5, 1879, 

"The author's object has been to reduce into order the mass of materials already accumulated'in the 
shape of explanation and actual decision on the interesting master of which he treats ; and to construct a 
framework of private<internat|o,nal la^, not from th^e dicta of jurists so much as from judicial decisions in 
English Courts which have superseded them. And it is here, in compiling and arranging in a concise 
form this valuable material, that Mr. Foote's wide range of knowledge and legal acumen bear such good 
fruit. As a guide and assistant to the student of international law, the whole treatise will be invaluable : 
while a table of cases and a general index will enable him to find what he wants without trouTale." — 
Standard. 

" The recent decisions on points of international law (and there have been a large number since Westlake's 
publication) have been well stated. So far as we have observed, no case of any importance has been 
omitted, and the leading cases have been fully analysed. The author does not hesitate to criticise the 
grounds of a decision when these appear to him to conflict with the proper rule of law. Most of his 

criticisms seem to us very just On the whole, we can recommend Mr. Foote's treatise as a useful 

addition to our text-books, -and- we. expect it will rapidly find its, way into the hands of practising lawyers." 
— The yournal of Jurispmidence and Scottish Law Magazine. 

" Mr. Foote has evidentlybqrne closely in mind the needs of Students of Jurisprudence as well as those 
of the Practitioners. For both^ the fact that his work is almost entirely one .^f Case-law will commend 
it as one useful alike in Chambers and in Coiirt." — La-w Magazine and Review, 

" Mr. Foote's book will be useful to the student. ..... One of the best points of Mr. Foote's book 

is th^ ' Continuous Summary,* which occupies about thirty pages, arid is divided into four parts — Persons, 
Property, Acts, and Procedure. Mr. Foote remarks that these summaries are not in any way intended as 
an attempt at codification. However that may be, they are a digest which reflects high credit on the 
author's assiduity and capacity. They are ' meant m.erely to guide the student ; ' but they will do much 
>more than guide him,. They will enable him to get such a grasp of the subject as will render the reading 
of the text easy and fruitful." — Law Journal. 

** This book is well adapted' to be used both as a text-book for students and a book of reference for 
.practising barristers." — Bar Examination yournal, 

" This is a book which supplies [he want which has long been felt for a really good modern treatise on 
Private International Law adapted to the every-dky requirements of the English Practitioner. The 
■whole volume, although designed for the use of the practitioner, is so moderate in size — an octavo of 500 
.pages only — and the arrangement and development of the subject so well conceived and executed, that it 
will amply repay perusal by those whose immediate object may be not the actual decisions of a knotty 
point but the satisfactory disposal of an examination paper." — Oxford and Cambridge Undergraduates* 
yournal. 

"Since the publication, some twenty years ago, of Mr, Westlake's Treatise, Mr. Foote's book is, in 

our opinion, the best work on private international law which has appeared in the English language 

The work is executed with muqh ability, and will doubtless be found of great value by all pei'sons who 
have to consider questions on private international law." — Athenceum. 
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THE 

iatD JHagajine anli 3S.ebieto, 

AND 

QUARTERLY DIGEST OF ALL REPORTED CASES. 

Frioe FIVE SHILLINQS eaoh Number. 



No. CCXVIII. (Vol. I, No. I. of the New Quarterly Series.) November, 1875. 

No. CCXIX. (Vol. I, 4th Series No. II.) February, 1876. 

N.B.^These two Numbers are put of print. 

No. CCXX. (Vol. I, 4th Series No. III.) For May, 1876. 

No. CCXXI. (Vol. I, 4th Series No. IV.) Fpr August, 1876. 



Nos. CCXXII. to CCXLIX. (Vol. 2, 4th Series, td Vol. 8, 4th Series, Nos. V. to XXXII.), 
November, 1876, to August, 1883. 



Nos. CCL. to CCLIII. (Vol. 9, 4th Series, Nos. XXXIII, to XXXVI.), 
November, 1883, to August, 11884. 

Nos. CCLIV. to CCLVII. (Vol. 9, 4th Series, Nos. XXXVII. to XL.), 
November, 1884, to August, 1885. 

Nos. CCLVIII. to CCLXI. (Vol. X.. 4th Series, Nos. XLI. to XLIV.), 
November, 1885, td August, 1886. 



Nos. CCLXII. to CCLXV. (Vol. XI., 4th Series, Nos. XLV. to XLVIII.), 
November, 1886, to August; 1887. 

Nos. CCLXVI. to CCLXIX. (Vol. XII., 4th Series, Nos. XLIX. to LII.), 
November, 1887, to August, 1888. 



Nos. CCLXX. to CCLXXIII. (Vol. XIII., 4th Series, Nos. LIII. toLVI.), 
November, 1888, to August, 1889. 



Nos CCLXXIV. to CCLXXVII. (Vol. XIV., 4th Series, Nos. LVII. toLX.), 
November, 1889, to August, 1890. 



Nos. CCLXXVIII. to CCLXXXI. (Vol. XV., 4th Series, No?. LXI. toLXIV.), 
November, 1890, to August, 1891. ' 



Nos CCLXXXII. to CCLXXXV. (Vol. XVI., 4th Series, Nos. LXV. to LXVIIL), 
November, 1891, to August, 1892. 



Nos CCLXXXVI, to CCLXXXIX. (Vol. XVII., 4fh Series, Nos.,LXIX. to LXXJI- 
November, 1892, to August, 1893. 



Nos CCXC. to CCXCIII. (Vol. XVIII., 4th Series, Nos. LXXIIl. toLXXVI.), 
November, 1893, to August, 1894. «.- 

Nos CCXCIV to CCXCVII. (Vol. XIX., 4th Series, Nos. LXXVII. toLXXX.), 
November, 1894, to August, 1895. 



Nos CCXCVIII. to CCCV.(Vols. XX. & XXI., 4th Series, Nos. LXXXI. toLXXXVIII. ), 
November, 1893, to August,rlS97. 
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Fifth Edition, revised and enlarged, 8vo. 

A TREATISE ON HINDU LAW AND USAGE. 

By John D. MayNe, of the Inner Temple, Barrister-at-Law, Author of ** Ar-Treatise 6n 

Damages,*' i&c. 

" A new work from the pen of so established an authority as Mr. Mayne cannot fail to be welcome to 
the legal profession. In-his present volume the late .Officiating Advocate- General at Madras has drawn 
upon th£diores of his long experience in Southern Iridiii, aiid'hS* produce^ a work of value alike to the 
practitioner at the Indian Bar, or at home, in appeal cases, and to the scientific jurist. 
' "To all who, wheth^K as practitio^iprs.pr administrators, or as students^ qf the science of jurisprudence, 
desire a thoughtful and suggestive work of reference on Hindu Law and Usage, we heartily recommend 
the careful perusal of Mr. Mayne's valuable treatise." — La-w Magazine arid Review, 

In 8vo, 1877, price 15 J, cloth, -^ ■• ' : . ..'. 

A DIGEST OF HINDU LAW, 

AS ADMINISTERED IN THE COURTS OF the mADRAS PRESIDENCY 

ARRANGED AND ANNOTATED 

By H. S. CUNNINGHAM, M.A., Advocatfe-General, Madras. 

~ ~~'.- DUT CH, LAW. 

In I Vol.,'8vo, price 40^., cloth, 

THE OPINIONS OF GROTIUS, As contained in the Hollandsche 
Consult'atien' eh: Advijsen. Collated, ; translated, and annotated by ,P. P. DE 
Bruyn, B.A., LL.B.,''Ebdeji Essayist- of the University of the Cape of Good 
Hope ; Advocate of the Supreme Court of the Colony of the Cape of Good Hope, 
and of the High Court of the^oiith African R,q)ublic. With Facsimile Portrait 
'of Mr. Hugo de' Gkoot. '','■/ ,■ '' 

In 2 Vols., Royal 8vo, price 90J., cloth, 

VAN LEEUWEN'S COBfMElNTARIES ON THE. ROMAN-DUTCH 

LAW. Revised and Edited with Notes in Two Volumes by C. W.- Decker, 
Advocate. Translated from the original Dutch by J. G. KOTZ^, LL. B. , of the 
Inner Temple, Barrister-at-Law, and Chief Justice of the Transvaal. • With Fac- 
simile Portrait in the Edition by DEckftR of 1780. '■ . ,■ ; 
*„* Vol. 'II. can be had- separately, price SOf. 
In 8vo, price 1 5 j-. (>d. , net. 

VOET'S TITLES ON VINDICATIONES AND INTERDICTA, 

Or the Roman Dutch Law of Actions to Assert Rights of Property, including Injunc- 
tions and Possessory Actions, translated into English with side-notes ; viz. , Book VI. 
Titles I,, to. III., Book, VII. Title VI., >Book VIIL Title V., Book XX. Title IV., 
and Book XLIII. Titlps L, XVI. to XXXIII.,. of Voet's' Commentary on the 
Pandects, with a Scientific and General Introduction, Notes Explanatory of the 
Roman, Civil and Roman Dutch, and English Law, Notes of Ceylon Enactments 
■ and 'Practice, and Decisions of the Supreme Court, Geyloti,. etc; By John J. 
Casie Chitty, Bajrister-at-Law; Advocate, High Court, Madras, and Supreme 
Court, Ceylon. 
: 1 In 8vo, price ifls. , cloth, , . , 

THE JUDICIAL PRACTICE OF THE COLONY OF THE CAPE 

OF GOOD HOPE. AND OF SOUTH AFRICA GENEEALLT. With suitable 

and copious • Practical Forms^ subjoined to, and illustrating the Practice of the 
several Subjects treated of. By C. H. Van Z'yl, Attorney-at-Law, Notary 
Public, and Conveyancer, etc. etc. 

, , In Crown 8vo, price 3IJ. (td-^ boM.ds, 

THE INTRODUCTION TO DUTCH JURISPRUDENCE OF 

HUGO GROTIUS, with Notes by Simbii van Groenwegen van der Made, and 
.References to Van der Keesel's Theses and Schorer's Notes. Translated by 
' A. F. S. MaAsdorp, B.A., of the Inner Temple, Barrister-at-Law. 
In i2mo, price 1$^ net, boards, 

SELECT THESES ON THE LAWS OF HOLLAND & ZEELAND. 

Being a Commentary of Hugo Grotius' Introduction to Dutch Jurisprudence, and 
intended to supply' certain defects therein, and to determine some of the more 
celebrated Controversies on the Law of Holland. By D. G. VAN DER Kessel, 
■ ' Advocatel Translated by C. A. Lorenz, Barrister-at-Law. Second Edition. ; 
With a Biographical Nbtice of the Author. by ProfesSor J. De Wal, of Leyden. 
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38at %amination ainnual 

- FOR 189 4. 

(In Continuation of the Bar Examination Journal.) 
Pjice 3^. . , 



EXAMINATION PAPERS, 1893. ' 

FOR Pass, Honors, and Barstow Scholarship.' 
RESULT OF EXAMINATIONS. 
NAMES OF SUCCESSFUL. CANDIDATES. 
EXAMINATION REGULATIOl^S FOR 1894. 
A GUIDE TO THE BAR. 

LEADING DECISIONS AND STATUTES OF 1894. 
NEW BOOKS AND NEW EDITIONS. 

^ _W. p._EDWARDS,„ LL.B., 

, /: -I - ' ' OF Llkcoirrfs' INN, barrister-^-i^wS; 

: Li 'L i . 1. Y : . ' \ i l-\'. i '. 



In 8vo, price l8j!..each,;cloth, 

THE BAR EXAMINATION JOURNAL, VOLS. IV., v., 

VI., YIL, VIII., IX. & X. Containing the Examination Questions and Answers 
from Easter Term, 1878, to Hilary Term, 1892, with List of Successful Candidates ; 
at each examination. Notes on the Law of Property, and a Synopsis of Recent Legis- 
lation of importance to Students, and other information. . ' 

By a. D. TYSSEN and, W. D. pDWARDS, Barristers-at-Law. " 



In 8vo, price Zs., cloth, 



SHORT 



PRACTICAL CPJVIFANY FORMS. ,.. ; 

"ByT. Eustace Smith; of the Inner Temple and Lincoln's Inn, Barrister-at-La!w, | 
! ' Author of " A Summary of. the Law of ^Companies," etc., assisted by EloLAND E. \ 
Vaughan Williams, of the,|Iniier Temple, Barrister-at-La>y. ; -j; , 

., --- ■ REVIEW. „ , , ' : 

" This collection^ of Company Forms should certainly proye pf service to secretaries, directors, and ' 
others interested fn the practical working of companies. " '. . . The forms tliemselves are short and to ' 
the point." — Law Times. ■!> ■' ' . i.l 



Sixth Edition. > In 8vo, price gji cloth. 



A SUMMARY OF JOINT STOCK COMPANIES' LAW. 



By T. EU.^TACE 



SiM I T H, 



OF the' INWEk T^niPLE, bIaRTHETER-a't-LAW. 



" The author of this handbook tells us that, when 
ao articled -student readingfor the final examina- 
tion, he felt the want of such .a work as tha,t before, s 
us, wherein could be found the' maiii' principles of 
law relating to joint-stock companies , '. ; Law 
students may well read it ; for Mr. -Smit^i-has very 
-Ivlselj^ been %t the paips of giving his a,utliority for 
"Eili nis^tatements of the law or of practice, as appHed^ 
"to join'tT-sfpck CQnlpS^py;businesp usually ttansacted" 
in 'soliuitbrs' 'chambers. In 'fact; Mr. Smith lias' 
by )iis little book offered a fresh .inducement to f 
'students to niake themselves — at afi'everits, to some 
exten^r4-acq»ainted;with company law as a.feeparate 
^anch of study." — Law Times. 



"These pages give, in the words of the Preface, 
' as briefly and concisely as possible a general , 

,-vie>v both .ofrthe principles and practice pf the law 
afffe,ctihg'' companies.'^' 'The'' work is excellently 

'pnnted,>and authorities are cited; but in no case 

,is the very-JanguagCjof-the ^ta^utes copied. Xhd 
plan is 'g(^a, anq shows* }}pthl grasp ^d fieatness, 
and, both dinongst students and laymen,'Mr. Smith's < 
book bughS to meet,a ready sale."— Ztfw Journal. ^ 
"The book is'o'nWfrdm which" We have derived! 
a lefrge sfmotint j5)f v^l^able inforniatioh,- and -we can i 
heartiiy ariif consdfentiously recdnfmend it to our 

.readers/'^-' Oxford and Cambridge, ^ndergra' 
duates' Journal, . ,\ 
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In 8vo, Sixth Edition, price <)s., cloth, 



THE MARRIED WOMEN'S PROPERTY ACTS ; 



1870, 1874, 1882 and 1884, 

With Copious and Explanatory Notes, and an Appendix of the Acts 
relating to married women, 

By Archibald Brown, M.A., Edinburgh and Oxon., and the Middle Temple, 
Barrister-at-Law. Being the Sixth Edition of The Married Women's Property 
Acts. By the late J. R. Griffiths, B,A. Oxon., of Lincoln's Inn, Barrister- 
at-Law» 

^ " Upon the whole, we are of opinion that this is the best work upbn the subject which has been issued 
since the passing of the recent Act. Its position as a well-establisbed manual of acknowledged worth gives 
it at starting a considerable advantage over new books ; and this ^vantage has been well maintained by 
the intelligent treatment of the Editor." — Solicitors' Journal. 

"The notes are full, but anything rather than tedious reading, and the law contained in them is good, 
and verified by reported cases. ... A distinct feature of the work is its copious index, practically a 
summary of the marginal headings of the various paragraphs in the body of the text. This book is worthy 
of all success." — Lww Magazine. •■ ' ■ , 

In 8vo, price I2j., cloth, 

THE LAW OF NEGLIGENCE. 

SECOND EDITION. 

By Robert Campbell, of Lincoln's Inn, Barrister-at-Law, and Advocate 
of the Scotch Bar. 



" No less an authority than the late Mr. Justice 
Willes, in his judgment in Oppenkeim v. White 
Lion- Hotel Co.^ characterised Mr. Campbell's 
' Law of Negligence ' as a * very good book ; ' and 
since very good books are by^b means plentiful, 
when c<Mnpared with the numbers of indifferent 
ones which aniiiually isstie from the press, we think 
the profession will be thankful to the author of this 



new edition brought down to date. It is indeed an 
able and scholarly treatise on a somewhat difficult 
branch of law, in the treatment of which the 
author's knowledge of Roman and Scotch Juris- 
prudence has stood him in good stead. We con- 
nde;ntly recommend it alike to the student and the 
practitioner," — Law Magazine. 



In 8vo, price IQS. 6d. net 

THE LAW AND PRIVILEGES RELATING TO 

THE ATTORNEY-GENERAL AND SOLICITOR-GENERAL 

' OF ENGLAND, wUh a History from the Earliest Periods, and a Series of 
King's Attorneys and Attorneys and Solicitors-General from the reigo of 
Henry III, to the 60th of Victoria. By J. W. Norton-Kyshe, of Lincoln's 
Inn, Barrister-at-Law. 



BIBLIOTHECA LEGUM. 



In l2mo (nSatly 400 pages), price 2s., cloth, 

A CATALOGUE OF LAW BOOKS, including aU the Reports 
in the various Courts of England, Scotland, and Ireland ; with a Supplement to 
December, 1884. By Henry G. Stevens and Robert W. Haynes, Law 
Publishers. 

In small 4to, price 2s., cloth, beautifully printed, with a large margin, for the 
special use of Librarians, 

A CATALOGUE OF THE REPORTS IN THE 

VARIOUS COURTS OF THE UNITED KINGDOM OF GREAT 
BRITAIN AND IRELAND, arranged both in alpha- 

BETICAL &■ CHRONOLOGICAL ORDER. By Stevens & Haynes, 
Law Publishers. 
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Second Edition, much enlarged, in 8vo, price 20J. , cloth, 

CHAPTERS ON THE 

LAW RELATING TO THE COLONIES. 

To which are appended Topical Indexes of Cases decided in the Privy Council. 
on Appeal from the Colonies, Channel Islands and the Isle of Man, and of 
Cases relating to the Colonies decided in the English Courts otherwise than on 
Appeal from the Colonies. 

By CHARLES JAMES TARRING, M.A., 

ASSISTANT JUDGE OF H.B.M. SUPREME CONSULAR COURT,' CONSTANTINOPLE, AND H.M.'S CONSUL; 
AUTHOR OF y BRITISH CONSULAR JURISDICTION IN THE EAST," " A TURKISH GRAMMAR,"; ETC. 

CONTENTS. -' 

Chapter IV.— The Judiciary and the Bar. 
Chapter V. — Appeals from the Colonies. 
Chapter VI. — Imperial Statutes relating to the - 
Colonies, 
Section I. — Imperial Statutes relating to the 

Colonies in general. 
Section 2.— Subjects of Imperial Legislation 
/ ' relating to the Colonies in 
general. 
Section 3^ — Imperial Statutes relating to par- 
ticular Colonies. 



Table of Cases ated. , 
Table of Statutes Cited. 



Introductory. — ^Definition of a Colony. 
Chapter 1,-rThe laws to whi,ch the Colonies are 
subject. 
Section i. — In newly-discovered countries. 
Section a. — In conquered or ceded countries. 
Section 3. — Generally. 
Chapter II. — The Executive. 
Section i. — The Governor. 

A. — Nature of his office, power, and 



B.- 



-- duties. 
ility 



-Liability to answer for his acts. 
L— Civilly. " : " 

I. a, — ^^Inthe courts of hisGovern; 
nient. 
b. — ^In the English courts. 
2- — For what causes,of action. 
ll. — Criminally. 
Section 2. — The Executive Council. 
Chapter III. — ^Tlie Legislative Power, 
Section z. — Classification of colonies. 
Section 2. — Colonies with, responsible govern- 
ment. 
Section- 3. ^—Privileges and powers of colonial' 
'J Legisktive,- Assemblies. ; ' 



Topical Index of Cases decided in -the Privy . 

Council on appeal from the Colonies^- the 1 

Channel Inlands, and the Isle of Man. 
Index of, some Topics ojE English Law dealt with 
' ' in' the Cases. 
Topical Index of Ciases relating to the Colonies 

decided in the English Courts otherwise than on 

appeal from the Colonies. , , 
Index of Names of Cases. 

Appendix I. 
— II. 

General Index. 



In 8vo, price ioj., cloth, 



THE TAXATION OF COSTS IN THE CROWN OFFICE. 

COMPRISING A COLLECTrON OF 

BILLS OF COSTS IN THE VARIOUS MATTERS TAXABLE IN THAT OFFICE; 

INCLUDING 

COSTS UPON THE PROSECUTION OF FRAUDULENT BANKRUPTS, 
AND ON APPEALS FROM INFERIOR CQURTS ; , ; 

"' : ■ TOGETHER WITH 

A TABLE OF COURT FEES, 

and a scale of costs usually allowed to solicitors, on the taxation 

of costs on the; crown side of the queen's bench division 

of the high court of justice. 

By FREDK. H. short, 

CHIEF CLERK IN THE CROWN OFFICE. 

"This is decidedly a useful work on the sulgect of those costs which are liable to be taxed before the 
Queen's Coronir and Attorney (for wWch latter name that of ' Solicitor' might now well be substitutied), or 
ftfore the master of tfie Crown Office ; in fact, such a book is almost indispensable when preparing costs 
for taxation in the Crown Office, or when taxing an opponent's costs. Country solicitors will find the scale 
relating to bankruptcy prosecutions of especial use, as such costs are taxed in the Crown Office. The ' general 
observations 'constitute a useful feature in this manual, "—iaio 7"«K«. ' , ,. , 

'"The recent revision ofthe,bldseale.of costs in the Crown Office renders the appearance of this work 
particularly opportune, and it cannot fail to be welcomed by practitioiiers. Mr. Short gives, in the first 
place a scale of costs usi^Iy allowed to solicitors on the taxarion of costs m the Crown Office and then 
bills of costs I'li various matters. These are well arranged and clearly ^-nnx&i."— Solicitors' Journal. 
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Just Published, in 8vo, price Ts. 6d., cloth, 

BRITISH CONSULAR JURISDICTION IN THE EAST, 

WITH TOPICAL INDICES OF. CASES ON APPEAL FROM, AND 

RELATING TO, CONSULAR COURTS AND CONSULS; 

Also a Collection of Statutes concerning Consuls. 

By C. J. TARRING, M.A., 

ASSISTANT-JUDGE OF H.B.M, SUPREME CONSULAR COURT FOR THE LEVANT. 

In one volume, 8vo, price 8s. (td. , cloth, 
A COMPLETE TREATISE UPON THE 

NEW LAW OF PATENTS, DESIGNS, & TRADE MARKS, 

CONSISTING OF THE PATENTS, DESIGNS, AND TRADE MARKS ACT, 

1883, WITH THE RULES AND FORMS, FULLY ANNOTATED 

WITH CASES, &c. 

And a Statement of the Principles of the Law upon those subjects, with a Time Table 

and Copious Index. 

By EDWARD MORTON DANIEL, 

OF Lincoln's inn, barrister- at-law, associate of the institute of patent agents. 
In 8vo, price 8j., cloth, 

The TRADE MARKS REGISTRATION ACT. 1875, 

And the Rules thereunder ; THE MERCHANDISE MARKS ACT, 1862, with an 
Introduction containing a SUMMARY OF THE LAW OF TRADE MARKS, 
together with practical Notes and Instructions, and a copious Index. By 
Edward Morton Daniel, of Lincoln's Inn, Barrister-at-Law. 

Second Edition, in one volume, 8vo, price i6j., cloth, 
A CONCISE TREATISE ON THE 

STATUTE LAW OF THE LIMITATIONS OF ACTIONS. 

With an Appendix of Statutes, Copious References to English, Irish, and American Cases, 
and to the French Code, and a Copious Index. 

,;: By henry THOMAS BANNING, M.A., 

■ OF THE INNER "TEMPLE, BARRISTER-AT-LAW. 

"The work is decidedly valuable." — LavD Times. 

** Mr. Banning has adhered to the plan of printing the Acts in an appendix, and making his book a 
running treatise on" the :casfe-law thereon. The cases haye evidently been investigated with care and 
digested with clearness and intellectuality." — Law Jonmal. 

In 8vo, price u., sewed, 
AN ESSAY ON THE 

ABOLITION OF CAPITAL PUNISHMENT. 

Embracing more particularly an Enunciation and Analysis of the Principles of Uiw as 
applicable to Criminals of the Highest Degree of Guilt. ,, 

By WALTER ARTHUR COPINGER, 

O? THE MIDDLE TEMPLE, ESQ., BARRISTER-AT-LAW. 

Sixth Edition, in Svo, price 31J. 6^/., cloth, 

THE INDIAN CONTRACT ACT, No. IX, of 1872. 

TOGETHER 

WITH AN INTRODUCTION AND EXPLANATORY NOTES, TABLE OF 

CONTENTS, APPENDIX, AND INDEX. 

By H. S. CUNNINGHAM and H. H. SHEPHERD, 

BARRISTERS-AT-LAW. 
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Second ^(iition, in 8vo, price 15^., cloth, 

LEADING CASES and OPINIONS on INTERNATIONAL LAW 

COLLECTED AND DIGESTED FROM 

ENGLISH AND FOREIGN REPORTS, OFFICIAL DOCUMENTS, 
PARLIAMENTARY PAPERS, and other Sources^ 

With NOTES and EXCURSUS, Containing the Vie'ws of the Text- Writers on 
the Topics referred to, together with Supplementary Casfes, Treaties, and Statutes; 
and Embodying an Account of some of the more important Internatioijial Trans- 
actions and Controversies. 

By PITT COBBETT, M.A., D.C.L., 

OF gray's inn, BARRISTER-AT-LAW, professor QF law, university of SYDNEY, N.S.W. 



* ' The book is well arranged, the materials well 
selected, and the comments to the point. Much 
will be found in small space in this book."— Z aw 



",The notes, are .concisely written .and . trust- 
worthy The reader will learn from them, a 

great deal on the .subject, and the book as ia 
whole seems'a convenient introduction. to fuUerand 
more systematic works." — Oxford Magazine. 



Second Edition, in royal 8vo. iioo pages, price 45^., cloth, 

STORY'S COMMENTARIES ON EQUITY 
JURISPRUDENCE. 

Second English Edition, from the Twelfth Americati Edition. 
By W. E. GRIGSBY, LL.D. (Lond.), D.C.L. (Oxon.), 

AND OF THE INNER TEMPLE, BARRISTER-AT-LAW. 



■* It is high testimony to the, reputation of Story, 
and to the editorship of Dr." Grigs by, that another 
edition should have been called for. . . . The work 



has been rendered more perfect by additional 
indices." — Lavi Times. 



Secoijd Edition, in Sv^o, price 8j:., cloth, 

THE PARTITION ACTS, 1868 & 1876. 

A Manual of the Law of Partition and of Sale, in Lieu of Partition. With the Decided 
Cases, and an Appendix containing Jadgsients and Orders. By W. Gregory 
Walker, B.A., of Lincoln*s Inn, Barrister -at-Law. 



"This is a very good manual— practical, clearly 
written, and complete. The subject lends itself 
well to the mode of treatment adopted by Mr. 
Walker, and in his notesto the various sections he 



has carefully brought together :the cases, and dis- 
cussed the difficulties arising upon the languageof 
the different provisions.'' — Solicitor^ Journal. 



Second Edition, in 8vo, price 22J., cloth, 
A TREATISE ON THE 

LAW AND PRACTICE RELATING TO INFANTS. 

By ARCHIBALD H. SIMPSON, M.A., 

OF LINCOLN'S INN, BAKRISTER-AT-LAW, AND FELLOW OF CHRIST'S COLLEGE, CAMBRIDGE. 

SECOND EDITION. By E. J. .Elgood, B.C.L., M.A., of Lincoln's Inn, 

Barrister-at-Law. 



"Mr. Simpson's book comprises the whole of the 
aw 'relating to infants, both as regards their per- 
10ns and their property, and we have not observed 
iny very important omissions. The author has 
ividently expended much trouble and care upon 
lis work, and has brought together, in. a concise,, 
ind convenient form, the law upon the subjectdown,, 

the present time." — Solicitors' Journal. 
"Itslawjs unimpeachable. We have detec(ed 

10 errors, and whilst the work might have been 
lone -more scientifically, it is, beyond all question, 

1 compendium of soiind legal principles.' — Laiu 
Times. . , > T 

" Mr. Simpson hasarranged the whqle o' '".« Law ,, 
elating to InCants with much fulness of detad, and 



yet in comparatively little space. The result is- 
due mainly to the businesslike condensation of' his- 
style. Fulness, however, has by no means been, 
sacrificed to brevity, and, so far as we have been' 
able to test it, the work omits no point of any im- 
-.pqrtance, from the eaijliest .cases to the last. In 
the essential qualities of clearness, completeness,, 
and orderly arrangement it leaves nothing to be 
desired. 

" Lawyers in doubt on any point of law or j prac- 
tice will find the information the'y.require, if.it can. 
be found at all, in Mr. Simpson's book, and a 
.writer of whom this can be said may congratqlate 
himself on having achieved a considerable success. "^ 
—Law Magazine, February, 1876. 
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In one volume, royal 8vo, 1877, price 30J., Cloth, 

THE DOCTRINES & PRINCIPLES OF 
THE LAW OF INJUNCTIONS. 

By WILLIAM JOYCE,, 



OF LINCOLN 



BARRISTER- AT- LAW. 



''*Mr. Joyce, whose learfaed and exhaustive work on 'The Law and Practice of Injunctions' has 
gained such a deservedly high reputation in the Profession, now brings out a valuable companion volume - 
on the ' Doctrines and Principles' of this important,br^nch.of the Law, In the present work the Law is 
enunciated in its abstract ratneV than its concrete form, as feiv cases as possible being cited ; while at the 
Same time no statement of a principle is maide unsupporited by,a decision, and for the most partj:he very , 
language of the Courts has been adhered to. Written as it is by so acknowledged a master of his subject, 
and' with the conscientious carefulness that riiight be expected from him, this work cantiot fail to prove of 
the 'greatest assistance alike to the Student — who wants to grasp principles freed from their superincum- : 
bent details — and to the practitionef, Who wants to refresh his memory on points of doctrine amidst the 
■oppressive details of professional wofk." — Law Magazine and Review.' 



BY' THE SAME AUTHOR. 
In two volumes, royal 8vo, 1872, price 70J., cloth, 

THE LAW & PRACTICE OF INJUNCTIONS. 

EMBRACING 

ALL THE SUBJECTS IN WHICH COURTS OF EQUITY 
AND COMMON LAW HAVE JURISDICTION. 

By WILLIAM JOYCE, 

OF LI^JCOLN's ' INN, BARRISTER-AT-LAW. 



REVIEWS. 



' "A work which aims at being So absolutely 
- -complete, as that 'of Mr. Joyce upon a subject 
which is of almost perpetual recurrence in the 
Courtsj cannot fail to be a welcome offering to the 
profession, and doubtless, itvill be well received > 
and largely used, for it is as absolutely complete as 

it aims at being This 'work js, therefore ■ 

eminently a work for the practitioner, being full of 
practical utility in every page, and ev^ry senfce'nce, 
of it We -have to congratiilat^ the pro- 
fession on ^his new acquisition to a digest of the 
law, and the author on his production of a work of 
permanent utility and fame." — Laiv Magazine 
and Review. 

" Mr. Joyce his^produced, not a treatise, but a 
complete and compendious exposition of the, Law 
and Practice of Injunctions both in equity and 
common law. 

"Part III. is devoted to the practice of the 
Courts. Contains an amount of valuable and 
technical matter nowhere else collected. 

" This work, considered either as to its matter or manner of execution, is no ordinary work. It is a 
■ complete and exhaustive treatise both as to the law and the practice of granting injiiiictions. It must 
supersede all other works oti the subject. The terse statement of the practice will be found of incalculable 
value. We know of no book as suitable to supply a knowled^ of the law of injunctions to our common 
law friends as Mr. Joyce's exhaustive work. It is alike indxspensablt to members of the Common Iaw 
and Equity Bars. Mr. Joyce's great work would be a casket without a key unless accompanied by a good 
index. His index is very full and well arranged. We feel that this work is destined to take its place 
as a standard text-book, and the text-book on the particular subject of which it treats. The author 
deserves great credit for the very great labour bestowed upon it. The publishers, as usual, have 
acquitted themselves in a manner deserving of the high reputation they bear.'*— Crtw^a Law Journal. ■ 



" From these remarks it will be sufficiently per- 
ceived what elaborate and painstaking industry, as 
well as le^l knowledge and ability has been 
necessary in the compilation of Mr. Joyce's work. 
No labour has been Spared to sav^ the practitioner 
labour, and no research has been omitted which 
could tend towards the elucidation and exemplifi- 
cation of the general principles of the Law and 
Practice of Injunctions." — Law youmal. 

" He does not attempt to^o an inch beyond that 
for which he has fexpress wMteir authority ; he al- 
lows the casesto speak, and. does not speak for them. 

"The work is something more than a treatise on 
the Law of Injunctions, it gives us the general 
law. on almost every subject to which the pro6ess of 
injunction is applicable. Not only English, but 
Amierican decisions are cited, the aggregate nun^ber 
being 3,500, and the statutes cited 160, whilst the 
index is, we think, the most elaborate we have ever 
seen — occupying nearly 200 pages. The work is 
probably entirely exhaustive. "-^Zaw Times. 
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Third Edition, .in 8vo, price 20J., cloth, 
A TREATISE UPON 

THE LAW OF EXTRADITION, 

^ITH THE CONVENTIONS UPON THE SUBJECT EXISTING BETWEEN 

ENGLAND AND FOREIGN NATIONS, 

AND THE CASES DECIDED THEREON. 

By Sir EDWARD CLARKE, 

OF WNCOLN's INNj S.-G., Q.C, M.P. 



' ' Mr. Clarke's accurate and sensible book is the 
ist authority to wljich the. English reader can 
irn upon the subject of Extradition." — Saturday 
eview. 

"The opinion we Expressed of the merits of this 
ork when it first appealed has been fully justified 
Y the reputation it has gained. It is seldom we 
sine across a book possessing so much interest to 
le general reader and at the same time furnishing so 
ieful a guide to the lawyer." — Solicitors' Journal. 

"The appearance of a second edition of this 
eatise does not surprise us. It is a useful book, 
ell arranged and well written. A student who 



wants to learn the principles and practice of the 
law of extradition will , be greatly helped by Mr. 
Clarke. Lawyers v/hb hi^d ejitradition business 
will find this volume an excellent book of reference. 
Magistrates who have to administer Ithe extradition' 
la^w jiili be greatly assi5i:,ed by a careful perusal of 
'Clarke upon Extradition.' This may be called a 
warm commenda|:,ion, but those who have read the 
book will riot^s^y it is Unmerited." — Law Journal. 
The Times of September 7,, 1874, in a long 
article upon "Extradition Treaties," makes con- 
siderabl&use of tlus^wprk and writes of it as " Mr. 
Clarke's zisejiit IVork oti Extradition." 



In 8vo, price 2s. 6d. , cloth, 

TABLES OF STAMP DUTIES 

FROM 1815 TO 1878. 
By WALTER ARTHUR COEINGER, 

F THE MIDDLE TEMPLE, ESQUIRE, BARRISTER-AT-LAW : AUTHOR OF " THE LAW OF COPYRIGHT IN 
ATORKS OF LITERATURE AND ART," " INDEX TO PRECEDENTS IN CONVEYANCING," " TITLE DEEDS," &C. 



"We think this little book ought to find its way 
ito a good many chambers, and offices." — Soli- 
'tors' Journal. 

" This book, or at least one containing the same 
[nount of valuable and well-arranged information, 
lould find a place in every Solicitor's office.: It is 
r especial value when, examining the abstract of a 



large number of old title-deeds. "^-Zaw Times. 

* IXi^ Tables of S tamp Dtities^froim^is^to^Zqty 
have already teen tested in Chambers, and being 
now published, will materially lighten the labours 
of the professign in a tedious department, yet one re- 
quiring grpa,t care." — Law Magazine a^d Review.,, , 



In one volume, 8vo, price 14^,, cloth, 

TITLE DEEDS: 



HEIR 



CUSTODY, INSPECTION, AND PRODUCTION, AT LAW, IN 
EQUITY, AND IN MATTERS OF CONVEYANCING, 
Qcluding Covenants,for the Production of Deeds and Attested Copies ; with an Appendix 

of Precedents, the Vendor and Purchaser Act, 1874, &c. &c. &c. By Walter 
, , Arthur Copinger, of the Middle Ternple, Barrister-at-Law ; Author of ** The 

Law of Copyright " and " Index to Precedents in Conveyancing." . 
"The literary execution of the work is good 
;giugh to invite q\iqtatioji, but ^^he volume is not 
iTge, and we content ourselves with recommending 
to the profession." — Laiv Times. 
''A really good treatise on this subject must be 



.sentiai to the lawyer : and this is what we have 



here. Mr. Copinger has supplied a much-felt want, ■ 
by the compilation of this vplunie. We have not 
space to go into, the details of the booW ; it appears 
well arranged, clearly written, and fully elaborated. 
With these few remarks we recommend his volume 
to our readers. "-^Z-aw Journal. . . 



Third Edition, in 8vo, considerably enlarged, price 36J., cloth, 

THE LAW OF COPYRIGHT 

a Works of Literature and Art ; including that of the Drama, Music, Engraving, 
Sculpture, Painting, Photography, and Ornamental and Useful Designs ; together . 
with International and Foreign Copyright, with the Statutes relating thereto, and 
References to the English and American Decisions. By Walter Arthur 
Copinger, of the Middle Temple, Barrister-at-Law. 
" Mr Cooineer's book is very comprptensive, merits which will, doubtless, lead to the placing of 
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"A second edition has appeared of Messrs. Greenwood and Martin's valuable and 
comprehensive magisterial and police Guide, a book which Justices of the peace should take 
care to include, in their Libraries." — Saturday Review. 

' ' Hence it is that we rarely light upon a work which, commands our confidence, not merely 
by its reseateh, but also by its grasp of.the subjectof which it treats. The volume before us 
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"Magistrates will find/ a valuable h&ndbook in Messrs. Greenwood and Mardn's 
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" For the form of the work we have nothing but commendation. We may say we have 
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Law Times. 

"This handsome volume aims at presenting a comprehensive magisterial handbook 
for the whole of England. The mode of arrangement seems to us excellent, and is well 
carried out." — Solicitors' Journal. 

' ' The Magisterial and Police Guide, by Mr. Henry Greenwood, and Mr. Temple 
Martin, is a~mudel work in- its conciseness, and, so far as we have been able to test it 
in completeness and accuracy. It ought to be in the hands of all who, as magistrates or 
otherwise, heme authority in matters of .fiplice."^— Daily News. 

" This work is eminently practical, and supplies a real want. It plainly and concisely 
states the law on all points upon which Magistrates are called upon to adjudicate, syste- 
matically arranged, so as to be easy of reference. It ought to find a place on every Justice's 
table, and we cannot but think thai its usefulness will speedily ensure for it as large a sale 
ai its merits deserve. " — Midland Counties Herald. 

" The exceedingly arduous task of collecting together all the enactments on the subject 
has been ably and efficiently performed, and the arrangement is so methodical and precise 
that one is able to lay a fingjer on a Section of an Act almost in a moment. It is wonderflil 
wl\at a mass of information is comprised in so comparatively small a space. We have much 
pleasure in recommending the volume not only to our professional, but also to our 
general readers; nothing can.be more useful to the public than, an acquaintance with the' 
outlines of magisterial jurisdiction and procedure."^— yS/i^e/oT Post. 
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SUPPLEMENT TO 

INDERMAUR'S MANUAL OF PRACTICE 

(SEVENTH EDITION) 

This edition of my Practice was published in April' 1897 before the 
present Order XXX. was finally passed, though I was able to give the 
draft of It. I do not think that Order XXX. necessitates a new 
edition of the book at present ; in fact I think it best that students 
should read the Practice as it stands and compare and consider 
Order XXX. In course of time the procedure under Order XXX. will 
become more settled. In the meantime I feel a brief supplement may 
prove of much assistance. 

To commence with I first give Order XXX. as it now stands : 

ORDER XXX. OF THE RULES OF THE 
' SUPREME COURT 

SUMMONS FOR DIRECTIONS 

I, (a) Subject as hereinafter mentioned, in every action a summons 
for directions shall be taken out by the plaintifi' returnable in not less 
than four days. 

(6) Such summons shall be taken out after appearance and before 
the plaintiff takes any fresh step in the action other than application 
for an injunction, or for a receiver, or for summary judgment under 
Order XIV., or to enter judgment in default of defence under 
Order XXVII., Rule 2. 

(c) The summons shall be in the Form No. 3A, Appendix K, with 
such variations as circumstances may require, and shall be addressed 
to and served upon all such parties to the action as may be affected 
thereby. 

{d) This Rule shall not apply to Admiralty actions within the 
meaning of section thirty-four of the Judicature Act, 1873, or to actions 
coming under the provisions of Order XVIIIa., or to proceedings 
commenced by originating summons. 

(e) Where, under Order XVIIIa., the defendanlt a;pplies for a 
statement of claim, the Judge may deal with such application as if 
the plaintiff had been entitled to take out and had taken out a 
summons for directions. 

2. Upon the hearing of the summons the Court, or a Judge shall, 
so far as practicable, make such order as may be just with respect to all 
the interlocutory proceedings to be taken in the action before the trial, 
and as to the costs thereof, and more particularly with tespect to the 
following matters :— Pleading, particulars, admissions, discovery, inter- 
rogatories, inspection of documents, inspection of real or personal pro- 
perty, commissions, examination of witnesses, place and mode of trial. 
Such 'order shall be in the Form No, 4A, Appendix K, with such 
variations as circumstances may require. 
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3. No affidavit shall be made or used on the hearing of- the said 
summons except by special order of the Court or a Judge. 

4. On the hearing of the summons any party to whom the summons 
is addressed shall, so far as practicable, apply for any order or directions 
as to any interlocutory matter or thing in the action which he may desire. 

5. Any application subsequently to the original summons for any 
directions as to any interlocutory matter or thing by any party shall be 
made under the summons by two clear days' notice to the other party 
stating the grounds of the application. 

6. Any application by any party which might have been made at 
the hearing of the original summons shall, if granted on any subsequent 
application, be granted at the costs of the party applying unless the 
Court or a Judge shall be of opinion that the application could not 
properly have been made at the hearing of the original summons. 

7. On the hearing of the summons, the Court or a Judge may order 
that evidence of any particular fact, to be specified in the order, shall 
be given by statement on oath of information and belief, or by production 
of documents or entries in books, or by copies of documents or entries 
or otherwise as the Court or Judge may direct, 

8. In any action to which Rule i of this Order applies, if the plaintiff 
does not within fourteen days from the entry of the defendant's appear- 
ance take out a summons for directions under this Order or for summary 
judgment under Order X IV., the defendant shall be at liberty to apply 
for an Order to dismiss the action and upon such application the Judge 
may either dismiss the action on such terms as may be just or may deal 
with such application in all respects as if it were a summons for directions 
under this Order. 

I may summarise Order XXX. as follows : A summons for directions 
must be taken out by the plaintifi" generally within fourteen days of 
appearance, otherwise the defendant may apply to dismiss for want of 
prosecution, and four days must elapse between the service and return 
of the summons. Such summons must be taken out after appearance, 
and before the plaintiff takes any fresh step in the action, subject to 
this, that without any such summons the plaintiff may apply (1) under 
Order XIV. ; (2) for an injunction ; (3) for a receiver ; and (4) he may 
sign judgment for want of a defence. Order XXX. does not, however, 
apply to Admiralty business, nor, like the other Judicature rules, does 
it apply to divorce business. The summons is, therefore, generally a 
compulsory summons, both in the Queen's Bench and in the Chancery 
Division. 

The object of the summons is to enable the Master before whom it 
comes to at once give general directions as to the course of procedure in 
the action. He may determine whether or not there shall be pleadings, 
and he may limit the times for these pleadihgs irrespective of the 
Judicature Rules. Subject to any special directions, however, the pre- ! 
scribed times apply. He may at the hearing of the summons, instead 
of pleadings, order any particulars to be delivered, and points of claim 
and points of defence, and he may order discovery, and generally once 
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and for all give directions as to the conduct of the action. Eat though 
he may do all this it is not to be supposed that in every case he caft at 
once do so. He may not see his way to it, the parties may not know 
what they want. In such cases the summons does not die but is still 
Jiept alive, and any party requiring anything at a later stage may give 
notice of an application under the original summons. Thus the idea is 
the saving of expense and the facilitating the prdgress of the action 
generally. This was plainly the idea of the judges in framing Order 
XXX., but they do not appear to have looked very far into matters, 
and the result is that all sorts of doubts have arisen, and though Order 
XXX, may be good in itself, it will need a good deal of remodelling to 
make it fit in nicely with the general practice. It is necessary to con- 
sider the practice as it stood prior to Order XXX. and then see the 
effect on it of Order XXX. It seems to me then that the best way of 
studying the subject at present, is to consider matters as they stood 
untouched by Order XXX., and then to study that Order with the 
greatest care. 

In Part II., Chap. I., of my Practice, the proceedings in the Quean's 
Bench Division are , detailed to appearance — as to the Chancery Pro- 
cedure, see Part III., Chap. I. I have nothing to say as to the pro- 
ceedings so far, as they are not altered by Order XXX. Then in 
Part II., Chap. II., we come to judgment in default of appearance, and 
applications under Order XIV., and as to the latter subject a few words 
are necessary. It must be observed that a summons under Order XIV. 
can be taken out without any summons for directions being issued. 
Were it not so, half the force and the effect of such a summons would 
have been taken away. If the plaintiff gets a judgment thus, then, of 
course, the object of the action is obtained. If the Master gives leave 
to defend, then he is empowered by Order XIV. to give all such 
directions as could be given under Order XXX. In other words, the 
order made may contain those directions which would ordinarily be 
given on a summons under Order XXX., and if not, a notice for direc- 
tions may be issued or served. Anyhow, no independent summons for 
directions is taken out. If no directions are given the defendant must 
still, as heretofore, deliver his defence within eight days after the 
Order. This, then, seems fairly plain, and Order XXX. works iii very 
well. If, however, the summons under Order XIV. is dismissed, then 
there is no power to give directions, but the plaintiff has his chance of 
signing judgment for want of a defence if he likes to wait for thg,t, or 
he may at once issue a summons for directions. Anyhow, before the 
plaintiff can take any fresh step in the action, he must take out his 
summons for directions. In Stringer's Practice on the summons for 
directions (p. 1 1 1), the matter is plainly put as follows : — " The position 
of a defendant after dismissal of a summons under Order XIV., would 
appear to be the same as it was on the day prior to the issue of the 
summons. His time for defence would be suspended during the whole 
time the summons under Order XIV. was pending, and would recom- 
mence to run on the day after the dismissal of the summons. If, there- 
fore, the action were for a liquidated demand only, and two days of the 
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time for defence expired before the summons under Order XIV. was 
issued, the defendant would have to deliver his defence within eight 
days of tlie dismissal of the summons. In default of his so doing, the 
plaintiflF would be entitled to enter judgment in default of defence 
under Order XXVII., Eule 2, and Order XXX., Rule i (b)." 

Putting aside Order XIV., let us now look at the position of a 
defendant who has appeared. Firstly, the writ may have been specially 
indorsed, and here if the defendant does not deliver a defence within ten 
days from his appearance the plaintiff may sign judgment for want of a 
defence under Order XXVII., Rule 2, and Order XXX., Rule i (6). 
Secondly, it may be a writ not specially indorsed, but yet for a liqui- 
dated amount. If the defendant demands a statement of claim he can 
rest quietly until the plaintiff takes out his summons for directions, but 
if he has not demanded a statement of claim, here again at the expira- 
tion of the ten days the same result would ensue, viz., that the plaintiff 
can sign' judgment. Thirdly, it may be an action other than for a 
liquidated demand, and here the defendant need do nothing until the 
summons for directions has been taken out and an order made thereon. 
A defence then can be delivered before a summons for directions has 
been taken out ; but it appears that a defendant is not entitled after a 
summons for directions has been issued to deliver a defence before the 
summons is heard. If the time for defence expires after the summons 
for directions has been taken out the plaintiff cannot take advantage of 
it-i-the issuing of the summons for directions has suspended his powers. 
At the hearing of the summons for directions the defendant can of 
course ask for any extension of time that may be necessary. AU this 
seems very confused, and is matter of construction of Order XXX., 
whereas it should be all matter specially provided for by the rule itself. 
It must be remembered that if a plaintiff does hot take out a summons 
for directions within fourteen days of the appearance of the defendant, 
the defendant may apply to dismiss the action for want of prosecution, 
but on any such application, instead of the action being dismissed, 
directions may be given. This is then practically the defendant's mode 
of getting directions in the action where the plaintiff does not take the 
initiative. 

Having now got some general idea of the effect of Order XXX. at 
the very commencement of the action, let us next proceed to notice its 
effect as the action progresses, and firstly it may be well to observe 
what is meant by the. provision that it is not to apply to actions coming 
under the provisions of Order XVIIIa. As to this Order, I would 
refer my readers to my Practice (p. 70), where it will be seen that by 
adopting a certain procedure the plaintiff may proceed to trial without 
pleadings, but this is subject to the defendant's right to apply by 
summons asking that pleadings may be delivered. The result of Order 
XXX. has certainly been to make proceedings under Order XVIIIa. 
obsolete, for is it not better for the plaintiff" to issue an ordinary writ, 
then apply for directions and endeavour to get an order dispensing with 
pleadings and have the action set down at once, rather than to proceed 
under Order XVIIIa., and have the defendant applying for pleadings, 



( 5 ) 

an application which must resolve itself into the same thing as a 
summons for directions in an ordinary action ? The procedure under 
urder XVIIIa. was never mtich used, and I think I may say is now 
practically obsolete. 

_ In Part 11., Ch. IV., of my Practice, various interlocutory proceed- 
ings in an action are dealt with, and it is necessary to consider how 
they are affected by the provisions of Order XXX. All such applications 
must be more or less necessary as heretofore, but there is a difference 
in procedure generally, which may be summed up by saying that 
instead of different summonses being taken out for every particular 
thing that is desired, they are all obtained under the summons' for 
directions. ^ I have pointed out that on the hearing of the summons 
the Master's powers take a wide scope. He may give general direc- 
tions embracing all things. At the summons not only may he direct 
whether there shall or shall not be pleadings, and the times for them, 
but he may order discovery, may settle the place and mode of trial, 
and so forth. Of course he does not do all this spontaneously, but 
consults the parties and hears their arguments, and may if necessary 
receive evidence by affidavit, though no affidavit is to be used on the 
hearing of the summons except by special leave. In a great many 
cases all this cannot be done at once, but as the action progresses the 
parties discover their wants. In such cases it must be remembered 
that the summons for directions is still alive, and everything must be 
done under that, and no fresh summons taken out. The mode of 
proceeding is to issue and serve a notice of an application for further 
directions, which comes before the same Master who dealt with the 
original summons. This is a two clear days' notice, and it states in what 
respects further directions are required. It comes on to be heard just 
as the old summons for the particular thing required came on, and a 
fresh order is made. Here then is the great difference to be observed 
throughout in the chapter in my Practice on " Interlocutory Proceed- 
ings," and except in that respect the substance of the chapter is correct, 
subject to particular points with which I will now proceed to deal, 

A summons for time to put in a pleading or take any other 
necessary step is dealt with in my Practice (p. 93), and it is pointed 
out that it may be served on the day previous to the return thereof. 
This is the same now when the defendant is applying to keep his time 
for defence alive before a summons for directions has been issued, but 
where the summons for directions has been issued we see a difference 
which surely was never thought of. Any extension of time in such a 
case must be obtained by a notice under Order XXX., and as all notices 
under it must be two clear days' notice, the result is that time cannot 
be obtained as expeditiously as heretofore. 

Payment into Court is dealt with in my Practice (pp. 97-102), and 
that remains as heretofore, but Order XXX. raises a doubt as to the 
, getting of the money out of Court before a summons for directions is 
issued. It must be remembered that the plaintiff cannot take a fresh 
step in the action after appearance without first taking out his 
summons for directions. But how about his taking the money out of 
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irt? Is not that a fresh step, and can it be done without a 
imons for directions being first taken out? The conclusion that 
ears at present to be arrived at is that if the plaintiff accepts the 
aey paid in in satisfaction of his claim, as he terminates the action, 
may take the money out of Court without applying for directions, 

that it is otherwise if he desires to take it out without accepting 
n satisfaction. The act of his taking the money out of Court is 
ing a fresh step in the action, which he has no right to do until 
jr he has applied for directions. Here then we see an alteration 
duced by Order XXX. which, no doubt, was never thought of by the 
mers of it. 

An action on contract may in certain cases be transferred to the 
inty Court (see my Practice, p. 113), and this either by the plaintiff 
the defendant. The defendant can no doubt apply by ordinary 
imons for such an order before any summons for directions has 
n taken out, but it is not so as regards the plaintiff. The applica- 
1 is clearly a " step in the action," and if the plaintiff wants a 
Qsfer to the County Court he must take out his summons for direc- 
ts, and on its return ask the Master to so order. It will then be 
the Master to make an order transferring the action to the County 
irt, or if he does noi think fit to do so, to make all necessary 
jctions for the continuance of the action in the High Court. This 
ms some slight delay and further expense, though nothing worth 
aking of. However, I do not think that what I am stating to be 

position can hardly yet be considered settled practice. In fact I 
)w that, at any rate in one of the District Registries, a different 
Vf has been taken, and Mr. Stringer, in his work to which I have 
sady referred, says : " It is not impossible that it may be held in- 
venient to include within the scope of Order XXX. the making of 
order which is in no sense a ' direction,' but is in fact a final 
loval of the action out of the seisin of the High Court." 
An order for the arrest of a defendant in the course of an action 
) my Practice, p. 115) is not of frequent occurrence, but I ought to 
ice it as regards the effect of Order XXX. on it. I submit that 
irly the plaintiff could not make such an application, except by the 
ms of a summons for directions. 

As regards a defendant applying for security for costs (see my 
bctice, 118-121) a defendant can, of coursse, wait until the plaintiff 
les his summons for directions, and apply for security at the hearing 
it, but he need not wait for this. He can apply by independent 
amons as heretofore before the plaintiff has issued his summons for 
actions. The best course is, however, manifestly to wait, for if the 
amons for directions is taken out the application can then be made, 
I if it is not the defendant has a simpler course, namely, to apply to 
miss the action for want of prosecution, by reason of no summons 
directions having been issued. 

Discontinuance (see my Practice, 128) is a convenient mode of a 
intiff ending an action. Has Order XXX. affected this ? Mr. Stringer 
his work treats it as an open question, depending upon whether dis- 
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contmuance is a fresh step in the action within the meaning of Order 
AXX. He says; "If it is, then the plaintiff must clearly issue a 
summons for du-ections, and ask for leave to discontinue. If it is not, 
then he is entitled to serve notice to discontinue without applying for 
directions." He linally comes to the conclusion— and I think the right 
one — that if it is a total discontinuance against a sole defendant or all 
the defendants, then the plaintiff can discontinue without issuing a 
summons for directions, but that it is otherwise if it is in any sense a 
partial discontinuance, whether it consists of discontinuance against 
one or some of several defendants or discontinuance of part only of 
the claims. 

It is necessary to consider the point of how Order XXX. has affected 
procedure on counterclaims (see my Practice, p. 80). For certain 
purposes a counterclaim is considered as a separate action, but it in 
fact is^ not a separate action, for an action is a proceeding commenced 
by writ. Still there may be doubts on the subject. If the counter- 
claim is considered for the purposes of Order XXX. as a separate action 
then, besides the plaintiff's summons for directions, there must be one 
by the defendant in respect of his counterclaim. This, however, is not 
the view that is acted upon at Chambers, for they there for the 
purposes of Order XXX. consider the counterclaim as an integral part of 
the action. No difficulty therefore appears to exist here provided that 
some part of the original action is still remaining, for the plaintiff 
takes out his summons for directions, and on it the defendant can 
apply for and obtain any directions he requires in respect of his 
counterclaim. Suppose, however, that the writ being specially indorsed, 
the defendant puts in his defence before any summons for directions is 
taken out, and in that defence he entirely admits the plaintiff's claim 
and sets up a counterclaim, surely there cannot be any necessity for 
the plaintiff to take out a summons for directions. Should the 
defendant then be treated as a plaintiff, and is it his duty to take out 
such a summons ? The point has not as far as I know been decided, 
and Mr. Stringer, in his work to which I have referred (p. 139), 
appears to be in great doubt about it. I submit that in such a case 
the defendant should be considered as the plaintiff, and should take out 
such a summons. Here, again, we see the doubts produced by Order 
XXX., which contains haphazard provisions without any apparent con- 
sideration of the existing practice. 

I have in my remarks so far dealt mainly with practice at the 
Queen's Bench Division, but more or less the same remarks apply to the 
Chancery Division. We have there the same general ■course of procedure, 
but then it must be remembered that there are certain matters of 
procedure peculiar to the Chancery Division. In the Chancery Division 
in the great majority of cases, the plaintiff is not seeking an immediate 
judgment for money, but he wants accounts and inquiries, e.g., in an 
administration suit. Supposing the defendant in an action of this kind 
does not appear, the course of procedure has been for the plaintiff to 
file a statement of claim, and after waiting 10 days set down the action 
on motion for judgment (see my Practice, p. 191). It is quite clear 
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lat Order XXX. does not affect the procedure here, which remains as 
jfore, for the summons is only taken out after appeaVance. But there 

another case in which the plaintiff can proceed by motion for judg- 
lent. Thus suppose in an action of the class to which I have referred, 
le defendant makes default in putting in a defence after he has entered 
1 appearance. It seems that Order XXX. compels the plaintiff to take 
it a summons for directions, and that he cannot deliver a statement of 
aim with a view to quickly getting the action heard, so that here 
slay is occasioned most unnecessarily. Or again, supposing one 
efendant appears and another does not, here we must have a summons 
)r directions, and I suppose the proper application to make on it 

for leave to deliver a statement of claim against the defendant 
ho has appeared, and file it against the defendant who has not 
ppeared. I do not think there are any other matters peculiar to the 
hancery Division which require special attention. 

The conclusion to which I have ventured to come, is that Order XXX. 

a good idea but not as it stands. It has been rushed, without 
lought, into the existing system of practice, and has in many respects 
lused chaos. The officials and practitioners are getting to understand 
, and to know where it is good and where it is bad or even absurd. 
.s soon as the practice has a little settled down, and the doubts and 
ifficulties are fully appreciated, it appears to me that there will be a 
[•and opportunity for a reconsideration of the whole of the rules of 
ourt, and it is to be hoped that this will be done. In the meantime, 
is necessary for practitioners and students to understand the matters 
! they stood, before Order XXX. came into operation, and then to 
msider its provisions and how they affect the previously existing, 
[■actioe. I trust that this Supplement may assist some of my readers 
L arriving at this much to be desired result. It forms in substance a 
iprint of an article which I published in this month's issue of the 
WW Students' Journai. 

JOHN INDEEMAUE. 

22 Chanceky Lane, March iSgg. 



